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HEARING  ON  H.R.  1231: 
THE  DAVIS-BACON  REFORM  BILL  OF  1993 


TUESDAY,  MAY  4,  1993 

House  of  Representatives, 
Subcommittee  on  Labor  Standards, 

Occupational  Health  and  Safety, 
Committee  on  Education  and  Labor, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10:32  a.m..  Room 
2257,  Rayburn  House  Office  Building,  Hon.  Austin  J.  Murphy, 
Chairman,  presiding. 

Members  present:  Representatives  Murphy,  Andrews,  Fawell, 
Ballenger,  and  Hoekstra. 

Staff  present:  Jim  Riley,  chief  counsel  and  staff  director;  Vicki 
Nimmo,  clerk  of  the  committee;  Ted  Martin,  legislative  assistant; 
Molly  Salmi,  minority  professional  staff;  Tim  Butler,  minority  staff 
assistant;  Adrienne  Fields,  full  committee  staff;  and  Gary  Visscher, 
minority  professional  staff. 

Chairman  Murphy.  Good  morning. 

We  will  now  commence  the  rehearing  of  the  Davis-Bacon  Reform 
Act. 

I,  in  deference  to  my  good  friend  and  colleague,  Mr.  Stenholm, 
will  submit  my  remarks  for  the  record,  about  35  minutes'  worth,  so 
that  you  may  proceed,  Charlie.  We  won't  hold  you  up,  I  know  you 
have  another  hearing  to  go  to. 

[The  prepared  statement  of  Hon.  Austin  J.  Murphy  follows:] 

Statement  of  Hon.  Austin  J.  Murphy,  a  Representative  in  Ck)NGRESS  from  the 

State  of  Pennsylvania 

Once  again  we  are  here  to  take  up  the  age  old  debate  on  reform  of  the  Davis- 
Bacon  Act.  Even  though  dates  and  some  people  have  changed,  we  are  still  seeking 
to  reform  this  law  in  nearly  the  same  manner  that  the  House  of  Representatives 
has  successfully  accepted  twice  before.  Similarly,  the  opponents  of  this  historic  Act 
are  just  as  intent  on  repeal  or  emasculation  of  Federal  prevailing  wage  law  under 
the  banner  of  budgetary  restraint.  The  Committee  on  Education  and  Labor  has  had 
a  longstanding  commitment  to  our  colleagues  in  the  House  to  address  the  issue  of 
reform  of  the  Davis-Bacon  Act.  Once  more  we  are  renewing  this  commitment.  Hope- 
fully, we  may  see  real  reform  enacted  in  this  Congress. 

In  the  previous  two  Congresses,  the  Subcommittee  on  Labor  Standards  held  sever- 
al hearings  on  this  issue  to  examine  problems  identified  with  the  application  of  the 
Act  to  specific  Federal  construction  projects  as  well  as  deficiencies  in  enforcement. 
We  have  again  reviewed  the  record  of  those  hearings  and  mark-ups,  and  I  believe 
the  bill  before  us,  H.R.  1231,  fairly  and  equitably  addresses  the  varied  concerns  of 
all  the  interested  parties. 

To  those  who,  in  good  faith,  have  urged  that  the  Davis-Bacon  Act  be  updated,  I 
believe  that  H.R.  1231  will  be  welcome  news.  To  those  whose  support  for  Davis- 
Bacon  reform  has  been  a  Trojan  horse  for  abolishing  the  Act,  I  am  certain  this  legis- 
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lation  will  be  a  disappointment.  Each  time  that  the  subcommittee  and  the  Commit- 
tee on  Education  and  Labor  have  acted  on  reform,  we  have  been  sincere  in  our  in- 
tention to  update  the  Act.  Our  sincerity  has  been  grounded  in  our  strong  belief  that 
there  is  a  continuing  need  for  statutory  minimum  labor  standards  for  American 
construction  workers. 

H.R.  1231  is  very  comprehensive  legislation.  This  bill  goes  beyond  simply  raising 
the  threshold,  and  addresses  a  number  of  other  important  problems.  Let  me  now 
briefly  describe  the  basic  provisions.  Much  of  H.R.  1231  is  procedural  and  technical, 
but  the  most  important  and  controversial  part  of  the  bill  pertains  to  the  threshold 
which  activates  application  of  the  Act. 

Under  current  law,  all  contracts  in  excess  of  $2,000  are  applicable  to  Davis-Bacon. 
H.R.  1231  raises  the  present  $2,000  limit  to  $100,000  for  new  construction,  and  sets  a 
lower  threshold  of  $15,000  for  alteration,  repair,  renovation,  rehabilitation,  or  recon- 
struction. 

This  legislation  compels  the  Department  of  Labor  to  issue  more  timely  wage  de- 
terminations, and  it  restores  the  scope  of  prevailing  wage  surveys  to  include  all 
similar  construction  work  in  the  applicable  area.  Also,  the  bill  provides  two  alterna- 
tives to  the  present  compliance  system  of  exclusive  relief  through  the  DOL  which 
had  been  criticized  in  recent  years  for  being  slow  and  ineffective.  Improvements  to 
the  Act  would  be  accomplished  primarily,  by  expediting  administrative  process,  and 
by  creating  a  private  right  of  action  to  recover  back  wages. 

H.R.  1231  also  eliminates  75  percent  of  employer  payroll  reporting  requirements 
under  the  Ck)peland  Act,  as  well  as  codifying  existing  regulatory  authority  of  the 
Secretary  to  issue  decisions  concerning  interpretation  and  application  of  the  Act 
that  are  final  and  binding  on  all  Executive  Branch  agencies.  The  bill  strengthens 
current  administrative  law  applying  prevailing  wages  on  lease-construction  projects, 
it  defines  "apprentice,"  "trainee,"  and  "helper,'  and  finally,  it  restricts  the  amount 
of  fringe  benefits  an  employer  may  include  as  part  of  the  prevailing  wage  payment 
to  the  aggregate  level  of  fringe  benefits  determined  to  be  prevailing  in  the  locality. 

I  encourage  my  colleagues  to  support  and  pass  H.R.  1231.  This  reform  is  long 
overdue,  and  it  is  time  for  Congress  and  the  administration  to  take  a  firm  stand  on 
Davis-Bacon.  H.R.  1231  modernizes  the  application  of  the  Act,  simplifies  Federal 
construction  procurement  with  a  true  small  contract  exemption,  improves  adminis- 
tration and  enforcement  of  the  Act,  and  insures  continued  wage  protections  for  con- 
struction workers.  I  believe  that  this  bill  represents  a  comprehensive  effort  to  make 
the  Davis-Bacon  Act  reflect  the  realities  of  construction  work  in  1993. 

Our  session  today  is  being  held  at  the  request  of  the  Minority  members  of  the 
subcommittee.  Our  distinguished  Ranking  Minority  Member,  Mr.  Fawell,  provided 
me  with  a  list  of  suggested  witnesses,  who  I  then  formally  invited  to  appear.  The 
exception  to  this  process  is  my  Democratic  colleague,  Charlie  Stenholm,  whom  we 
claim  as  one  of  our  own.  Charlie  and  I  are  still  trying  to  work  out  a  consensus  on 
Davis-Bacon.  I  hope  to  win  him  over  some  day.  If  this  Davis-Bacon  reform  process 
takes  much  longer,  I  may  finally  wear  him  out. 

Chairman  Murphy.  Mr.  Fawell,  will  you  hold  your  opening  re- 
marks until  we  can  get  rid  of  Charlie? 

Mr.  Fawell.  Yes,  I  think  that  is  a  fair  way  of  handling  the 
matter,  Mr.  Chairman. 

Chairman  Murphy.  Thank  you. 

Since  there  are  no  other  members  I  need  to  get  permission  from. 
With  unanimous  consent,  you  may  proceed,  Mr.  Stenholm. 

STATEMENT  OF  HON.  CHARLES  W.  STENHOLM,  A  UNITED  STATES 
REPRESENTATIVE  FROM  THE  STATE  OF  TEXAS 

Mr.  Stenholm.  Mr.  Chairman,  in  the  spirit  of  comity  that  you 
just  mentioned,  I  will,  too,  submit  my  entire  statement  for  the 
record,  ask  that  it  be  made  a  part  of  the  record,  and  will  briefly 
summarize  it. 

I  commend  you,  first,  for  holding  this  hearing.  We  would  like  to 
emphasize  that  President  Clinton  outlined  an  ambitious  program 
to  reduce  the  deficit,  and  he  has  called  on  Congress  to  find  cuts, 
extra  cuts,  and  said  there  would  be  no  sacred  cows  in  the  budget. 


And  the  House  Budget  Committee,  which  I  am  privileged  to 
serve  on,  urged  the  committee  of  jurisdiction  on  Davis-Bacon  to 
study  the  potential  for  possible  savings  to  the  Federal  Government 
from  the  reform  of  the  Act  and  report  reform  legislation  to  the  full 
House  of  Representatives. 

The  numbers  are  very  clear.  CBO  has  scored  the  them  over  and 
over,  up  to  $3  billion  of  savings  over  the  next  5  years  in  the  area. 

And  I  am  pleased  today  to  join  with  our  colleague,  Mr.  Fawell 
and  Tim  Valentine  and  Jim  Inhofe.  We  will  be  introducing  our  ver- 
sion of  Davis-Bacon  reform  legislation. 

It,  briefly,  will  increase  the  threshold  for  coverage  to  $500,000, 
allow  the  use  of  semi-skilled  helpers,  reduce  the  paperwork  require- 
ments, exempt  the  work  performed  by  volunteer  labor,  and  it  will 
end  up  with  a  significant  savings,  as  I  said,  of  up  to  $3  billion. 

We  would  urge  this  committee,  in  your  Act  and  deliberations,  to 
look  at  it  as  I  am  about  to  leave  and  go  back  to  the  Agriculture 
Committee  and  to  participate  in  reducing  by  $2.9  billion  over  the 
next  5  years  an  agriculture  budget  that  has  already  been  cut  annu- 
ally over  the  last  7  years  by  7  percent  per  year. 

That  was  the  spirit  in  which  the  Budget  Committee,  in  a  biparti- 
san way,  suggested  that  the  proper  committee  of  jurisdiction  deal 
with  this  very — well,  controversial  issue,  I  guess,  is  a  nice  way  to 
say  it.  There  are  sincere  beliefs  on  both  sides  of  the  question. 

I  say  to  you,  Mr.  Chairman,  the  manner  in  which  you  have 
worked  with  those  of  us  who  have  differing  opinions  and  trying  to 
find  a  middle  ground.  We  believe  the  bill  that  Mr.  Fawell  and  I 
and  others  today  submit  meets  that  criteria.  We  hope  that  you  will 
seriously  consider  that  bill  in  your  deliberations. 

And  then  we  look  forward  to  working  with  you  on  the  floor  of 
the  House  as  we  do  get  those  additional  spending  cuts  that  we  are 
going  to  have  to  get,  even  in  getting  into  sacred  cows,  in  which 
people  really  would  just  as  soon  we  didn't  fool  with  it. 

But  there  are  some  of  these  things  we  are  just  going  to  have  to 
do  eventually  if  we  are  going  to  get  our  deficit  under  control. 

[The  prepared  statement  of  Hon.  Charles  W.  Stenholm  follows:] 


Testimony  of  Rep.  Charles  Stenholm 

Before  Education  and  Labor  Subcommittee  on 

Labor  Standards 

Regarding  the  Davis-Bacon  Act 

May  4,  1993 


Mr.  Chairman,  I  appreciate  this  opportunity  to  share  my  views  on  the  issue  of 
the  Davis-Bacon  Act  with  this  committee.    I  have  been  active  for  many  years  on  this 
issue  and,  although  we  have  been  on  opposite  sides  of  the  issue,  I  have  always 
enjoyed  debating  this  issue  with  you. 

Earlier  this  year,  President  Clinton  submitted  an  ambitious  plan  to  confront  our 

massive  federal  debt.    In  his  State  of  The  Union  address.  President  Clinton  said  that 

there  should  be  no  sacred  cows  in  the  budget  and  called  on  Congress  to  come  find 

additional  areas  to  cut  spending.    On  the  Budget  Committee,  we  responded  to  that 

challenge  by  providing  for  $63  billion  in  additional  spending  cuts.    One  of  the 

potential  areas  that  the  Budget  Committee  suggested  as  a  step  that  Congress  could 

take  to  meet  the  spending  cut  target  was  Davis-Bacon  reform.    The  Budget 

Resolution  passed  by  the  House  included  report  language  stating  that: 

The  House  Budget  Committee  urges  the  House  Committee  of  jurisdiction  on 
the  Davis-Bacon  Act  to  study  the  potential  for  possible  savings  to  the  federed 
government  from  the  reform  of  the  Act  and  report  reform  legislation  to  the 
full  House  of  Representatives. 

Davis-Bacon  is  a  budget  issue  because  it  goes  to  the  question  of  how  efficiently 
and  effectively  a  part  of  the  federal  contracting  system  works.    It  is  a  budget  issue 
because,  under  the  status  quo,  the  government  ~  and  therefore  the  taxpayer  ~  is  not 
getting  a  dollar's  worth  of  construction  for  every  dollar  spent. 

We  must  begin  making  the  tough  choices  necessary  to  reduce  the  deficit.    In 


an  era  of  $300+  billion  deficits,  we  cannot  continue  maintaining  the  status  quo  in 
running  the  government.    We  will  have  to  make  sacrifices  that  include  reductions  in 
government  benefits  and  services  and  possibly  the  complete  elimination  of  some 
programs.    Reforming  Davis-Bacon  is  precisely  the  type  of  policy  change  we  must 
make  if  we  are  ever  to  put  the  deficit  on  a  sustainable,  downward  path. 

Although  Davis-Bacon  was  originally  intended  to  ensure  that  federal 
construction  contracts  reflected  private  practices,  it  has  come  to  operate  counter  to  its 
original  purpose.    Often  the  "prevailing"  rates  set  by  the  Department  of  Labor  are 
significantly  higher  than  the  actual  averages  for  the  locality,  disrupting  the  local  labor 
standards  it  was  meant  to  preserve.    The  burdensome  requirements  of  Davis-Bacon 
discourage  many  small  and  minority-owned  firms  from  even  bidding  on  federal  work, 
reducing  competition  and  driving  up  the  cost  to  the  federal  government  in 
construction  projects. 

Today,  my  good  friend  Harris  Fawell  and  I  are  joining  with  Tim  Valentine  and 
Jim  Inhofe  to  introduce  Davis-Bacon  reform  legislation  to  deal  with  these  problems, 
restore  the  Act  more  closely  to  its  original  intent  and  to  move  Congress  a  step  closer 
to  the  goal  established  by  the  Budget  Committee.    Our  legislation  would  increase  the 
threshold  for  projects  that  are  covered  by  the  Act  to  $500,000,  allow  the  use  of  semi- 
skilled helpers  on  federal  construction  projects  and  reduce  the  paperwork 
requirements  under  the  Act.    Work  performed  by  volunteer  labor  and  projects  funded 
primarily  by  state  and  local  governments  would  be  exempted  from  the  requirements  of 
Davis-Bacon.    Finally,  our  bill  would  establish  a  statutory  definition  of  prevailing  wage 
and  codify  several  Department  of  Labor  regulations  that  have  improved  the  accuracy 
of  wage  determinations.    I  am  submitting  for  the  record  a  summary  of  our  bill. 


These  reforms  will  open  up  federal  contracting  practices  to  small  and  minority 
contractors  who  have  been  priced  out  of  even  attempting  to  compete  for  federal 
construction  contracts.    Our  bill  will  reduce  the  administrative  burdens  on  contractors 
and  the  federal  goverrunent.    Perhaps  most  importantly,  these  reforms  would  further 
the  goals  of  increased  government  efficiency  and  deficit  reduction  by  reducing  the  cost 
to  the  American  taxpayer  of  federal  construction  projects  by  approximately  $4  billion 
in  budget  authority  and  $3  billion  in  outlays  without  reducing  government  activities, 
benefits,  or  quality  of  goods  and  services.    This  legislation  is  a  middle-of-the  road 
compromise  between  repeal  and  the  status  quo. 

Allowing  the  Use  of  Helpers 

As  you  are  aware,  The  Department  of  Labor  has  begun  the  process  of 
implementing  regulations  that  would  allow  the  limited  use  of  helpers  on  construction 
projects  covered  by  the  Davis-Bacon  Act.    These  regulations  represent  the  most 
significant  reform  that  has  been  made  in  the  operation  of  the  Davis-Bacon  Act. 
"Helpers"  are  defined  in  the  regulations  as  semi-skilled  workers  assisting,  and  under 
the  direction  of,  skilled  journeymen.    They  would  be  allowed  to  use  the  tools  of  the 
trade.    On  April  22,  1992,  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia  issued  a  ruling  clearing  the  way  for  Department  of  Labor  Regulations 
allowing  the  use  of  helpers  on  federally  funded  projects.    The  Courts  have  consistently 
held  that  the  regulations  are  consistent  with  the  longstanding  Congressional  intent  of 
the  act  ~  that  federal  contracts  should  reflect  the  local  market,  and  that  the  Federal 
government  should  not  use  its  power  to  impose  a  wage  structure  on  local  markets. 

The  utilization  of  helpers  was  virtually  non-existent  when  the  Act  was  passed  in 
1931,  but  has  become  a  widespread  practice  in  private  construction.    Today,  about  75 


percent  of  the  construction  industry  uses  helpers  for  semi-skilled  and  unskilled  tasks  to 
assist  on  a  variety  of  skilled  tasks  on  private  contracts. 

Without  the  regulations,  contractors  who  want  to  compete  for  federal  contract 
would  have  outdated  workrules  imposed  on  them.    For  example,  the  same  unskilled 
worker  must  be  classified  as  a  journeyman  carpenter  to  carry  lumber  one  day  and 
reclassified  -  with  all  the  attendant  paperwork  --  as  a  journeyman  plumber  to  carry 
or  hold  pipe  the  next  day.    Thus,  labor  is  allocated  inefficiently,  costs  rise,  and 
semi-skilled  workers  are  denied  entry-level  jobs.    Allowing  the  use  of  helpers  opens 
up  job  opportunities  to  those  most  in  need  of  help  up  the  first  rungs  of  the  economic 
ladder:  Minority,  women,  disadvantaged,  displaced,  and  entry-  and  training-level 
workers.    The  regulations  are  expected  to  reduce  the  cost  of  federal  construction  by 
approximately  $600  million  a  yeeu". 

H.R.  1231,  Davis-Bacon  Expansion 

In  contrast  the  reforms  of  the  Davis-Bacon  Act  that  I  have  discussed,  H.R. 
1231,  while  billed  as  reform  of  the  Davis-Bacon  Act,  would  expand  coverage  of  the 
act,  undermine  existing  regulations  that  have  improved  the  administration  of  the  act 
and  increasing  litigation.    Contrary  to  the  mandate  of  the  Budget  Resolution,  H.R. 
1231  would  result  in  higher  spending  for  government  construction. 

H.R.  1231  would  expand  Davis-Bacon  coverage  to  leases,  off-site  suppliers  and 
fabricators,  and  non-construction  subcontractors.  This  would  overturn  several  court 
decisions  which  have  held  that  Davis-Bacon  only  applies  to  employees  who  work 
directly  on  the  physical  site  of  federal  construction  projects.    It  would  allow  the 
Department  of  Labor  non-reviewable  discretion  to  interpret  coverage  of  Davis-Bacon 
"related  acts"  and  apply  them  to  state,  local,  and  private  construction  projects  with  any 
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connection  to  a  federal  grant. 

The  bill  defines  helpers  in  a  way  that  precludes  a  helper  from  performing  any 
tasks  that  overlap  with  a  journeyman  or  mechanic.    This  definition  would  effectively 
prohibit  the  use  of  helpers,  in  spite  of  the  fact  that  the  practice  of  employing  helpers 
is  widely  used  by  the  construction  industry  --  particularly  small  and  minority 
contractors.    H.R.  1231  will  increase  federal  construction  costs  by  effectively 
overturning  regulations  that  will  result  in  significant  savings  and  increased  efficiency  in 
federal  construction. 

H.R.  1231  establishes  different  thresholds  for  new  construction  and  for  repair 
work,  but  establishes  a  vague  standard  to  determine  whether  a  project  is  new 
construction  or  a  repair  project.    Contracting  officers  will  be  under  pressure  to  apply 
the  lower  threshold  to  avoid  litigation.    By  establishing  a  bifurcated  threshold,  the 
H.R.  1987  will  make  Davis-Bacon  even  more  difficult  to  administer. 

H.R.  1231  will  encourage  increased  litigation.    It  establishes  private  right  of 
action  against  government  for  allegations  that  Davis-Bacon  was  not  applied  where  it 
should  have  been.    No  such  remedy  is  provided  if  Davis-Bacon  is  wrongly  applied.  It 
establishes  private  right  of  action  allowing  interested  parties  to  sue  employers  in  court 
for  alleged  non-compliance  with  Davis-Bacon.    Currently,  such  remedies  are  available 
through  administrative  review. 

The  bill  would  undermine  regulations  requiring  that  separate  wage 
determinations  be  made  for  rural  and  urban  areas  and  repeal  regulations  that 
excludes  federal  (i.e.  Davis-Bacon  covered)  projects  from  wage  determinations.    Under 
H.R.  1231,  if  a  wage  determination  has  not  been  made  in  an  area  for  more  than  3 
years,  the  Department  of  Labor  would  be  allowed  to  impose  the  "highest  prevailing 


wage  determined  by  the  Secretary  to  be  prevailing  in  an  area..." 

In  short,  the  minor  reforms  of  the  Act  included  in  H.R.  1231  are  greatly 
overshadowed  by  the  expanded  coverage,  cumbersome  new  requirements  and  increased 
administrative  burden  that  are  also  included  in  the  bill.    H.R.  1231  will  make  Davis- 
Bacon  more  onerous  than  it  currently  is  and  will  increase  federal  construction  costs 
instead  of  achieving  the  savings  that  the  Budget  Committee  called  for. 

Conclusion 

In  the  next  several  weeks  and  months  this  body  will  have  to  make  many  tough 
choices.    The  entire  federal  government  must  undergo  a  complete  review.    Some 
programs  will  undoubtedly  be  eliminated  and  others  will  be  significantly  reduced. 
This  is  not  the  time  to  needlessly  increase  federal  construction  costs  by  expanding 
coverage  of  the  sixty-one  year  old  Davis-Bacon  Act.    Instead,  we  should  reform  the 
Davis-Bacon  Act  to  ensure  that  we  get  the  most  out  of  our  federal  construction 
dollar. 

I  remain  willing  to  discuss  a  compromise  reform  package.    However,  as  I  stated 
earlier,  any  reform  package  must  include  at  a  minimum  an  increase  in  the  threshold 
to  at  least  $500,000,  reductions  in  reporting  requirements  and  allow  the  use  of  helpers 
who  can  use  the  tools  of  the  trade  while  assisting  and  working  under  the  direction  of 
journeymen.    Furthermore,  a  reform  package  should  not  include  significant  expansions 
of  the  Act. 

Mr.  Chairman,  I  would  like  to  thank  you  again  for  this  opportunity  to  testify, 
and  look  forward  to  working  with  you  on  this  issue. 
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Summary  of  Stenholm-Fawell  Davis-Reform  Bill 

1.  Increase  the  threshold  for  coverage  to  contracts  greater  than  $500,000,  with 
provisions  prohibiting  contract-splitting.    This  would  open  up  federal 
construction  to  many  small  businesses  that  are  unable  to  compete  for  contracts 
because  of  Davis-Bacon  requirements.    85%  of  the  total  dollar  volume  of  all 
federal  construction  would  be  subject  to  Davis-Bacon. 

2.  Allow  the  use  of  semi-skilled  helpers  on  projects  covered  by  Davis-Bacon  in 
areas  where  the  use  of  helpers  is  an  identifiable  practice  to  bring  federal 
projects  would  bring  federal  construction  practices  in  line  with  the  private 
sector.    Codify  the  definition  of  helpers  established  by  the  Department  of 
Labor,  validated  by  nine  years  of  court  tests,  that  carefully  defines  helpers  to 
prevent  the  substitution  of  helpers  for  skilled  workers.    Helpers  are  utilized 
now  on  more  than  70%  of  private  construction  projects. 

3.  Define  prevailing  wages  as  the  entire  range  of  wages  paid  to  the  corresponding 
class  of  workers  in  an  area.    This  would  reflect  locally  prevailing  wages  more 
fully  and  accurately,  while  providing  the  basic  protections  intended  by  the  Act. 
The  Davis-Bacon  Act  currently  contains  no  definition  of  prevailing  wage. 

4.  Reduce  the  requirement  under  the  Copeland  Act  for  payroll  reports  on  Davis- 
Bacon  projects  from  weekly  to  quarterly.    The  costs  to  federal  contractors  in 
complying  with  these  paperwork  requirements  has  been  estimated  to  be 
between  $50  and  $100  million. 

5.  Exclude  state  and  local  projects  in  which  less  than  1/4  of  the  funding  is 
provided  by  the  federal  government  from  Davis-Bacon  wage  levels.    This 
formula  was  used  in  the  Revenue  Sharing  program  to  prevent  local  projects 
from  being  burdened  by  federal  wage  regulations  when  the  federal 
government's  financial  participation  in  the  project  is  negligible. 

6.  Exempt  volunteer  labor  from  Davis-Bacon  provisions.    There  is  an  exemption 
under  the  National  Housing  Act  for  volunteer  labor,  but  not  in  any  other 
program.    Under  current  law,  volunteer  workers  must  be  paid  Davis-Bacon 
wage  levels,  and  cannot  return  the  money  in  any  project  in  which  there  are  any 
federal  funds  involved,  such  as  a  community  redevelopment  program. 

7.  Codify  regulations  requiring  separate  wage  surveys  for  rural  and  urban  areas, 
which  prevent  the  disruption  of  local  labor  markets  by  importing  dissimilar 
wage  levels  and  work  rules  from  dissimilar  areas. 

8.  Codify  regulations  excluding  wages  paid  on  federal  projects  from  prevailing 
wage  surveys.    This  is  consistent  with  the  longstanding  intent  of  the  Act  that 
prevailing  wages  be  based  on  wage  levels  in  the  private  sector. 

9.  Require  annual  GAO  and  DOL  reports  on  the  economic  impact  of  Davis- 
Bacon  and  these  reforms. 

10.  Technical  amendments  to  ensure  that  any  back  pay  due  is  paid  directly  to 
workers  and  to  apply  Davis-Bacon  uniformly  under  the  approximately  70  laws 
incorporating  the  Act  by  reference. 
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Chairman  Murphy.  Thank  you,  Mr.  Stenholm. 

Do  you  have  a  copy  of  your  bill  that  we  may  have? 

Mr.  Stenholm.  We  are  submitting  it  today,  Mr.  Fawell,  did  I 
have  one  in  my — a  copy  that  I  put — I  can  tell  you  some  of  the  sum- 
maries of  what  is  in  it. 

Mr.  Fawell.  I  have  a  copy  of  the  bill  here. 

Mr.  Stenholm.  Mr.  Fawell's  got  it. 

Chairman  Murphy.  What  do  you  do  about  the  reporting  aspect  of 
the  wage? 

Mr.  Stenholm.  Quarterly  reports. 

Chairman  Murphy.  Quarterly  reports.  As  distinguished  from  the 
present  reporting  system? 

Mr.  Stenholm.  Weekly. 

Chairman  Murphy.  Weekly,  which  sometimes  is  met  and  some- 
times is  not  met. 

Have  you  put  any  type  of  provision  in  your  bill  that  would  then 
ensure  there  would  be  quarterly  reports  filed?  That  has  been  a  con- 
cern of  mine  also.  The  weekly  reporting  is  so  onerous  and  burden- 
some that  we  never  have  enforced  it.  So  consequently,  we  are  not 
getting  a  true  picture  of  what  is  the  prevailing  wage  in  any  given 
area. 

Does  your  bill  do  anything  to  establish  some  type  of  an  enforce- 
ment or  mandate? 

Mr.  Stenholm.  Just  off  the  top  of  my  head,  I  am  not  sure  what 
specifically  we  do  in  the  bill,  except  I  would  say  this  unequivocally, 
that  this  is  certainly  something  that  we  think  should  be  made  per- 
fectly clear,  in  a  manner  in  which  it  would  be  done,  in  the  spirit  in 
which  the  reports  are  required.  I  think  that  is  certainly  the  intent 
of  our  legislation. 

Without  looking  at  it  in  front  of  me,  I  can't  quote  it  exactly,  but 
that  certainly  is  something  that  I  would  be  very  interested  in,  as 
you  and  I  have  discussed  in  the  past  concerning  that,  to  see  that 
the  quarterlies  are,  in  fact,  done,  so  we  do,  in  fact,  determine  what 
the  true  prevailing  wage  is. 

As  you  know,  that  has  been  my  predominant  concern  about  the 
Davis-Bacon  Act,  in  my  sincere  belief  that  it  no  longer  does  what  it 
was  originally  intended  to  do  in  the  area  of  establishing  the  pre- 
vailing wage  within  communities.  It  does  not,  in  my  opinion.  And 
that  is  why  we  suggest  that  it  have  reform,  and  this  is  certainly  an 
area  we  would  be  willing  to  work  with  you  on  to  make  sure  that 
that  language  is  clear. 

Mr.  Stenholm.  Well,  our  measure  strives  to  accomplish  that  end 
as  well. 

Mr.  Fawell. 

Mr.  Fawell.  Well,  I  would  simply  want  to  express  my  admira- 
tion for  Mr.  Stenholm,  who  has  been  leading  in  the  battle  to  do 
something  about  the  tremendous  growth  of  our  national  debt. 

I  know  we  are  all  deeply  concerned  about  this.  And  I  think  the 
new  bill — I  hope  it  will  be — and  I  am  sure  the  Chairman  will 
review  it  very  carefully  and  has  the  same  concerns  that  we  have. 

I  am  not  sure  to  what  degree  the  Department  of  Labor  actually 
looks  at  those  weekly  reports,  et  cetera,  to  make  its  determinations 
in  reference  to  what  the  prevailing  rates  are. 
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I  would  suggest  to  the  gentleman — and  I  think  we  made  some  in- 
quiry in  regard  to  your  staff — in  reviewing  the  testimony  today, 
there  is  some  very  fine  testimony  in  regard  to  inner-city  areas,  one 
pertaining  to  the  Austin  area  in  Chicago,  in  my  home  State  of  Illi- 
nois, where  it  is  brought  out  very  capably, 

I  think  that  the  tradespeople  are  very  competent  and  high-qual- 
ity in  our  inner  cities,  where  the  prevailing  rates  are  much  lower 
than  what  union  rates  are  and  Davis-Bacon  rates  are. 

The  suggestion  was  made  that  we  ought  to  think  in  terms  of 
carving  out  an  exception  in  regard  to  Davis-Bacon  for  those  areas 
where  the  unemployment  is  very,  very  high  and  where  the  income 
is  very  low,  so  as  to  be  absolutely  assured  that  those  communi- 
ties— that  is,  the  workers  and  the  tradespeople  in  those  communi- 
ties— are  going  to  be  assured  that  they  will  be  able  to  do  the  work, 
especially  in  regard  to  so  many  Federal  programs  rehabbing  of  res- 
idential facilities  or  whatever  the  Davis-Bacon  projects  may  be. 

One  of  the  things  we  will  be  talking  about  today,  hopefully,  is 
the  fact  that  in  many  areas,  like  the  Austin  neighborhood  in  Chica- 
go, the  tradespeople  make  anywhere  from  $25,000  to  $36,000,  which 
is  enough  to  be  able  to  live  modestly,  with  a  modest  home  and  rela- 
tively well  in  that  area,  and  then  their  rates  are  quite  below  the 
Davis-Bacon. 

The  suggestion  is  made,  well,  why  don't  we — that  area  has  high 
unemployment,  and  the  income  is  not  anywhere  near  what  the  av- 
erage is  in  all  of  Cook  County,  which  is  the  geographic  area  that 
DOL  uses  to  determine  what  the  Davis-Bacon  rates  are. 

Would  you  consider  something  of  that  sort,  carving  out  that  kind 
of  an  area,  for  instance,  as  an  exception  to  the  Davis-Bacon  Act  in 
order  to  be  assured  that  inner-city  tradespeople  are  going  to  have 
the  opportunity  to  be  able  to  do  the  work  of  rehabbing  in  their  own 
area? 

Mr.  Stenholm.  Clearly,  my  answer  to  you  would  be  the  same  as 
I  answered  to  Mr.  Murphy. 

Mr.  Murphy,  I  am  willing  to  look  at  any  and  all  ways  that  we 
can  use  our  ingenuity  to  deal  with  a  lot  of  problems  in  this  whole 
area. 

As  I  listened  to  you  my  first  reaction  was  one  of  caution,  of  ex- 
empting areas,  not  knowing  any  more  about  it.  And  apparently  you 
know  considerably  more  about  the  local  situation  there. 

But  my  interest  is  in  determining  the  true  prevailing  wage,  and 
not  so  much  as  exempting  in  this  legislation.  As  far  as  the  big  pic- 
ture though,  I  totally  concur  with  you.  This  is  one  of  the  areas  of 
which  I  am  considerably  more  familiar.  By  the  very  real  fact  that  I 
spent  a  lot  more  time  in  the  agricultural  rural  areas. 

We  are  having  to  look  at  a  lot  of  different  ways  to  provide  much 
needed  services,  to  provide  a  stretching  of  scarce  Federal  dollars  in 
order  to  meet  the  economic  needs  of  rural  America.  And  I  sense 
that  is  what  you  were  getting  to.  And  certainly,  I  think  that  is  the 
spirit  in  which  the  entire  Congress,  hopefully,  in  a  bipartisan  way 
is  going  to  be  prepared  to  look  at  a  lot  of  these  areas. 

And  that  is  why  I  carefully  use  the  word  "sacred  cows"  in  regard 
to  this.  But  by  the  same  token,  we  are  all  going  to  have  to  start 
giving  up  something  in  order  that  our  country  as  a  whole  can  move 
forward. 
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We  can't  do  everything  we  need  to  do  for  the  inner  cities.  Which 
I,  as  a  rural  representative,  do  recognize  the  tremendous  difficul- 
ties present  in  urban  America  today  that  need  to  be  looked  at  and 
worked  with. 

And  serving  on  the  Budget  Committee,  I  understand  that  scarce 
dollars — and  that  is  why,  when  we  can  find  areas  in  which  you 
really  don't  have  to  give  up  anything  compared  to  what  so  many 
others  are  giving  up,  like  their  jobs. 

I  would  make  the  argument,  and  have  many  times,  that  when 
reforming  Davis-Bacon,  we  are  really  trying  to  bring  it  back  to  the 
way  it  was  originally  intended  and  no  more. 

Early  in  my  political  career,  I  wanted  to  eliminate  it,  repeal  it. 
But  I  was  persuaded  by  the  arguments  that  you  could  be  right  back 
into  some  real  problem  areas,  because  not  everybody  in  the  busi- 
ness community  is  as  outstanding,  upstanding  citizen  as  maybe  the 
three  of  us  would  like  to  see. 

And  that  was  why  I  say  be  a  little  cautious  about  exempting  and 
carving  out  what  would  be  very  open  to  looking  at  how  we  might 
do  that,  in  order  to  take  scarce  dollars  and  solve  another  problem 
that  I  know  that  the  labor  community  is  just  as  interested  in  as 
you  and  I  and  everyone  else  would  be  interested  in.  So  it  is  an  idea 
that  needs  to  be  explored. 

Mr.  Fawell.  Well,  I  thank  you. 

One  point,  Mr.  Chairman,  I  would  like  to  try  to  pursue  today  is 
the  fact — to  ask  the  question  why  is  it  that  in  certain  areas  where 
the  income  is  low  and  where  unemployment  is  high,  that  the  trade- 
speople who  are  active  in  that  community  and  in  business,  that 
they  are  not  getting  the  Davis-Bacon  projects.  I  mean,  they  just 
aren't  getting  it.  Why  is  that?  And  that  is  the  question  I  ask. 

Mr.  Stenholm.  It  deserves  an  answer,  too,  Mr.  Fawell. 

Mr.  Fawell.  Yes.  All  of  us  are  saying,  that  shouldn't  happen. 
There  is  a  prevailing  construction  wage  schedule  in  the  Austin 
neighborhood,  but  the  people  who  do  the  work,  all  of  the  private 
work,  and  set  the  prevailing  rate  there,  never  get  the  Davis-Bacon 
work. 

Why  does  it  turn  out  that  way,  because  we  all  agree  we  would 
like  to  see  the  prevailing  rate  truly  being  what  prevails  in  that 
particular  neighborhood,  whether  it  is  a  well-to-do  neighborhood  or 
a  poor  neighborhood?  It  doesn't  really  matter.  And  somehow  that 
doesn't  appear,  to  me,  to  be  working. 

I  thank  you  for  your  comments  in  that  regard.  I  would  like  to 
talk  to  you  more  in  reference  to  an  idea  of  carving  out  an  excep- 
tion when  we  know,  at  least  in  areas  where  there  is  a  workforce 
there,  they  are  doing  the  work,  there  are  people  who  live  there, 
and  yet  they  can't  get  the  Davis-Bacon  work,  that  kind  of  thing. 

Thank  you  very  much. 

Chairman  Murphy.  You  might  say  we  have  that  same  problem 
in  the  rural  areas  as  you  have  there. 

Mr.  Stenholm.  Yes,  very  true. 

Chairman  Murphy.  Okay.  Thank  you  very  much,  Mr.  Stenholm. 

Mr.  Stenholm.  Thank  you,  Mr.  Chairman. 

And  without  objections,  the  testimony  of  Congressman  DeLay 
from  Texas  will  be  admitted  into  the  record.  He  has  apparently 
been  delayed,  and  we  will  admit  his  testimony  into  the  record. 


14 

[The  prepared  statements  of  Hon.  Tom  DeLay,  David  Denholm, 
and  Thomas  A.  Schatz  follow:] 

Statement  of  Hon.  Tom  DeLay,  a  Representative  in  Congress  from  the 

State  of  Texas 

Mr.  Chairman,  thank  you  for  the  opportunity  to  speak  on  a  subject  that  is  very 
important  to  me — real  Davis-Bacon  reform.  It  is  the  obvious  lack  of  legislative  con- 
cern and  attention  this  Congress  has  given  to  this  important  issue  that  I  come 
before  this  subcommittee  today.  Real  Davis-Bacon  reform  is  not  an  issue  that  can 
merely  be  swept  under  the  rug — nor  is  it  a  Democrat  or  Republican  issue. 

Mr.  Chairman,  I  would  first  like  to  review  some  of  the  solid  facts  regarding  Davis- 
Bacon,  and  then  move  to  an  old  but  often  neglected  and  more  important  concern — 
discrimination. 

Mr.  Chairman,  Davis-Bacon  has  lost  its  mission  and  is  a  regulation  that  benefits 
few  at  the  cost  of  many.  Union  membership  is  down  again  this  year,  as  it  has  been 
for  the  last  20  years  in  a  row.  In  fact,  in  1970,  70  percent  of  the  workforce  was  union 
and  30  percent  open  shop.  Today,  it  is  in  fact  more  than  opposite — some  suggesting 
that  union  membership  is  as  little  as  20  percent  of  the  construction  workforce. 

Again,  and  for  the  record,  the  CBO  (1983)  has  concluded  that  Davis-Bacon  require- 
ments raise  the  cost  of  Federal  construction  an  average  of  5-15  percent.  This  is  a 
conservative  estimate.  Davis-Bacon  raises  the  cost  of  Federal  construction  in  rural 
areas  by  as  much  as  26-38  percent  (Oregon  State  University  study,  1982). 

Using  an  average  of  10  percent  in  additional  cost  to  Federal  projects,  and  given 
the  $9.1  billion  of  construction  dollars  contained  in  this  legislation,  savings  from  the 
emergency  suspension  of  these  requirements  would  be  over  $900  million. 

With  regard  to  jobs,  it  is  estimated  that  a  $1  billion  investment  in  infrastructure 
jdelds  approximately  46,000  jobs.  (Data  Resources,  Inc.  1980s  study.)  In  the  supple- 
mental stimulus  bill  the  House  passed  but  the  Senate  GOP  wisely  defeated,  I  esti- 
mated that  an  additional  45,000  jobs  could  have  been  created  if  my  amendment 
saving  an  additional  $900  million  from  suspending  Davis-Bacon  on  other  infrastruc- 
ture projects  had  passed. 

But  I'm  not  here  to  argue  the  same  old  arguments  and  talk  about  the  same  old 
numbers.  We  all  know  that  we  can  make  numbers  say  anything  we  want  them  to.  I 
have  a  new  statement  Mr.  Chairman.  I  have  a  new  message — one  that  is  sweeping 
the  Nation. 

Davis-Bacon  requirements  are  discriminatory  in  the  true  sense  of  the  word.  Dis- 
crimination has  followed  Davis-Bacon  since  its  inception.  In  fact,  in  1930,  Represent- 
ative Allgood,  supporting  Davis-Bacon  on  the  floor  of  the  House  complained  of 
"cheap  colored  labor"  that  "is  in  competition  with  white  labor  throughout  the  coun- 
try." The  problem  at  that  time  was  this  cheap  labor  was  stealing  jobs  from  white 
contractors  that  employed  white  workers.  They  were  white  workers  Mr.  Chairman 
because  unions  traditionally  did  not  and  do  not  hire  minorities. 

Think  times  have  changed?  Think  again.  A  Comptroller  General  report  in  1979 
stated  that  Davis-Bacon  requirements  discourage  nonunion  contractors  from  bidding 
on  Federal  work.  What  is  the  significance  of  this?  This  discouragement  harms  mi- 
nority and  young  workers  who  are  more  likely  to  work  in  the  non-unionized  sector 
of  the  construction  industry.  In  short,  these  minorities,  younger  workers  and  women 
will  not  get  jobs.  They  will  remain  unemployed — an  unemployment  directly  caused 
by  the  Davis-Bacon  regulations  this  subcommittee  vehemently  defends. 

In  1982,  former  NAACP  general  counsel  Herbert  Hill  noted  that  even  when  the 
number  of  black  union  apprentices  increased  because  of  government  pressure,  many 
of  those  apprentices  never  graduated  to  journeyman  status.  He  concluded  that  "the 
pattern  of  racial  exclusion  in  the  building  trades  remained  intact."  Economist  Wil- 
liam Keyes  stated  that  the  low  percentage  of  skilled  black  construction  workers  "is 
due  primarily  to  Davis-Bacon." 

Ralph  C.  Thomas  III,  Executive  Director  of  the  National  Association  of  Minority 
Contractors,  which  represents  over  60,000  minority  contractors,  more  than  90  per- 
cent of  which  are  non-union,  believes  that  Davis-Bacon  prevents  minority  contrac- 
tors from  successfully  training  workers. 

He  states  further  that  a  minority  contractor  who  successfully  bids  for  a  Davis- 
Bacon  covered  contract  has  "no  choice  but  to  hire  skilled  tradesmen,  the  majority  of 
which  are  the  majority.  This  defeats  a  major  purpose  in  the  encouragement  of  mi- 
nority enterprise  development — the  creating  of  jobs  for  minorities.  Davis-Bacon 
closes  the  door  on  such  activity  in  an  industry  most  capable  of  employing  the  larg- 
est numbers  of  minorities." 
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Mr.  Chairman,  in  closing,  I  would  state  that  the  discrimination  problem  Davis- 
Bacon  requirements  create  far  outweighs  the  dollars  saved  and  the  number  of  jobs 
created.  Discrimination  is  the  number-one  problem  associated  with  these  require- 
ments. Davis-Bacon  requirements,  by  inflating  the  cost  of  construction  and  increas- 
ing the  paperwork  burden,  simply  do  not  allow  for  the  small  contractor,  traditional- 
ly where  women  and  minorities  are  employed  because  of  skill  level,  to  bid  on  con- 
tracts. 

I  will  be  offering  legislation  to  repeal  Davis-Bacon  requirements  in  the  near 
future.  Suspending  these  outdated  discriminatory  rules  and  regulations  will  give  a 
much-needed  lift  to  our  economy  and  provide  equal  opportunities  for  all. 

Thank  you  Mr.  Chairman,  I  appreciate  the  opportunity  to  come  before  the  com- 
mittee today. 

Statement  of  David  Denholm,  President,  Pubuc  Service  Research  Council 

Mr.  Chairman,  members  of  the  committee,  my  name  is  David  Denholm,  I  am  the 
President  of  the  Public  Service  Research  Council,  a  national  citizens  lobby  which 
was  founded  20  years  ago  to  protect  the  public  interest  against  union  special  inter- 
ests. We  appreciate  this  opportunity  to  present  testimony  in  opposition  to  H.R.  1231, 
the  bill  which  would  expand  the  already  wasteful  and  inflationary  Davis-Bacon  Act. 

The  Davis-Bacon  Act  is  a  60-year-old,  depression-era  law  under  which  the  U.S.  De- 
partment of  Labor  sets  the  wages  to  be  paid  on  construction  projects  which  are  fed- 
erally financed  or  which  fall  under  a  broad  array  of  other  provisions.  According  to 
the  Congressional  Budget  Office,  the  Davis-Bacon  Act  applies  to  fully  25  percent  of 
all  construction  in  the  United  States. 

For  more  than  a  decade,  there  has  been  increasing  pressure  to  repeal  this  law. 

In  1979  the  General  Accounting  Office  issued  a  report  calling  for  repeal  which 
said  that  the  Davis-Bacon  Act  was  wasteful  and  unnecessary. 

The  GAO  identified  almost  one  billion  dollars  in  waste  which  resulted  from  exces- 
sive wages,  administrative  costs  and  the  cost  of  contractors'  reports. 

The  GAO  said  that  the  Davis-Bacon  Act  was  now  unnecessary  because  since  its 
enactment  in  1931,  Congress  had  enacted  several  other  laws  covering  the  same 
issues  such  as  the  Fair  Labor  Standards  Act  (minimum  wages  and  maximum  hours) 
and  the  National  Labor  Relations  Act. 

The  waste  of  tax  dollars  on  wages  associated  with  the  Davis-Bacon  Act  is  calculat- 
ed on  the  wages  that  would  have  been  paid,  if  a  truly  prevailing  wage  had  been  paid 
rather  than  the  wages  determined  by  the  Department  of  Labor.  In  its  1979  report 
the  GAO  said  that  the  Department  of  Labor  had  never  been  able  to  properly  admin- 
ister the  Act  and  that  there  was  no  evidence  that  it  ever  would  be  able  to  do  so. 

The  inflated  wages  determined  by  the  Department  of  Labor  to  be  prevailing  result 
largely  from  union  political  influence  on  the  bureaucracy.  In  57  percent  of  all  cases 
studied  by  the  GAO  the  Department  of  Labor  adopted  union  wage  scales  without 
conducting  a  wage  survey  on  the  word  of  union  officials  that  their  pay  scales  were 
prevailing  in  a  community.  In  addition  to  this,  all  too  often  the  Department  of 
Labor  "imports"  wages  from  high  cost  urban  areas  into  lower  cost  rural  areas. 

There  are  other  very  real  problems  with  the  administration  of  the  Davis-Bacon 
Act. 

The  threshold  for  application  of  the  Davis-Bacon  Act  to  a  project  is  presently 
$2,000.  It  was  originally  $5,000  but  was  lowered  to  $2,000  in  1935  and  has  not  been 
changed  since. 

The  Department  of  Labor  has  not  kept  up  with  changes  in  construction  practices 
which  utilize  unskilled  labor  as  helpers  rather  than  apprentices. 

Wage  surveys  conducted  to  determine  the  wages  prevailing  in  a  community  in- 
clude wages  being  paid  on  projects  already  covered  by  the  Davis-Bacon  Act,  magni- 
fying the  inflationary  impact  of  the  Act. 

The  reporting  requirements  for  contractors  under  the  Davis-Bacon  Act  are  unnec- 
essarily burdensome.  Each  contractor  must  report  the  wages  paid  to  each  employee 
each  week.  This  adds  greatly  to  the  administrative  cost  of  the  Act  for  both  the  con- 
tractor and  the  government. 

The  actual  waste  caused  by  the  Davis-Bacon  Act  has  been  magnified  in  recent 
years  as  the  percent  of  construction  workers  who  are  unionized  has  declined  sharp- 
ly- 

In  1947,  more  than  85  percent  of  all  construction  workers  were  members  of  labor 

unions.  That  figure  is  now  less  than  22  percent  and  is  declining  steadily.  In  a  highly 
unionized  area,  waste  caused  by  inflated  wage  rates  is  more  hypothetical.  In  a  com- 
munity where  there  is  little  or  no  unionism  in  the  construction  industry,  the  waste 
of  tax  dollars  caused  by  requiring  the  payment  of  union  scale  wages  is  very  real. 
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In  1982  Secretary  of  Labor  Raymond  Donovan  issued  new  regulations  for  imple- 
mentation of  the  Davis-Bacon  Act  which  did  everything  possible  to  lessen  the  worst 
effects  of  the  Act  short  of  actual  legislative  changes. 

The  construction  unions  fought  these  regulatory  changes  all  the  way  to  the  U.S. 
Supreme  Court.  Finally,  in  January  of  1983,  the  Supreme  Court  upheld  all  but  a  few 
of  the  changes. 

In  the  last  several  sessions  of  Congress  there  have  been  attempts  at  real  reform  of 
the  Davis-Bacon  Act  which  would  solve  the  problems  mentioned  above.  In  each  case 
members  of  Congress  intent  on  preserving  this  union  special  interest  legislation 
have  thwarted  these  reform  efforts  by  offering  their  own  version  of  reform  legisla- 
tion which  would  have,  while  making  a  few  cosmetic  changes,  actually  made  the 
Davis-Bacon  Act  more  wasteful  and  more  pro-union,  "deform." 

On  several  occasions  there  were  votes  in  the  House  for  the  reform  bill  and  then 
on  the  deform  bill  as  a  substitute  amendment  to  Department  of  Defense  Construc- 
tion appropriation  bills.  In  each  case  the  forces  for  deform  carried  the  day,  but  the 
margin  of  victory  narrowed.  The  deform  version  never  survived  in  the  Conference 
Committee  Reports  on  the  legislation.  This  led  to  the  perception  that  the  deform  bill 
was  a  foil  to  the  reform  bill  but  that  its  sponsors  were  not  serious  about  it  becoming 
law. 

There  are  many  problems  inherent  with  H.R.1231.  It  would  increase  the  waste  of 
tax  dollars  caused  by  the  Davis-Bacon  Act  by  reversing  existing  agency  rulings  that 
Davis-Bacon  wages  preempt  State  prevailing  wage  laws  when  the  State  wages  are 
higher.  It  also  requires  the  Secretary  of  Labor  to  adopt  the  highest  wage  prevailing 
in  a  comparable  area  of  a  State  when  a  wage  survey  has  not  yet  been  done  in  a 
community  in  3  years. 

H.R.  1231  would  greatly  expand  the  present  scope  of  coverage  of  the  Davis-Bacon 
Act  by  extending  the  provisions  to  work  being  done  on  private  property  with  private 
funds  when  that  work  is  being  done  to  prepare  the  property  for  leasing  by  a  Federal 
agency.  It  would  also  include  work  not  done  at  a  construction  site  when  that  work  is 
being  done  for  the  construction  project. 

By  splitting  the  thresholds  for  application  into  two  categories,  H.R.  1231  would 
increase  the  administrative  burden  of  the  Davis-Bacon  Act.  Twice  as  many  wage  de- 
terminations by  the  U.S.  Department  of  Labor  would  be  required  and  would  cause 
twice  as  much  administrative  work  by  contracting  agencies  when  contracts  include 
both  repairs  and  alteration.  The  bill  also  contains  provisions  which  prohibit  split- 
ting contracts  in  order  to  avoid  the  Davis-Bacon  Act  thresholds.  This  will  make  it 
much  more  difficult  to  administer  construction  programs  and  will  encourage  litiga- 
tion long  after  jobs  have  been  completed. 

Another  major  problem  with  H.R.  1231  is  that  it  would  make  it  much  easier  for 
unions  to  harass  public  officials  by  filing  complaints  against  prevailing  wage  deter- 
minations. H.R.  1231  would  extend  the  right  to  bring  complaints  about  wage  deter- 
minations under  the  Davis-Bacon  Act  to  "interested  parties."  This  would  allow 
unions  to  file  complaints  about  wage  determinations  in  cases  where  they  have  no 
direct  involvement.  Public  administrators  will  be  faced  with  the  inevitability  of 
costly  delays  caused  by  union  complaints  unless  they  agree  in  advance  to  union  de- 
mands. 

Furthermore,  the  increased  thresholds  in  this  bill  are  a  sham.  The  bill  raises  the 
threshold  of  application  to  $15,000  on  repairs  and  alterations  and  $100,000  on  con- 
struction. 

No  current  figures  are  available  on  the  number  and  amount  of  contracts  for  these 
different  types  of  work.  According  to  1988  figures  from  the  Congressional  Budget 
Office  [CBO],  only  4.5  percent  of  all  contract  dollars  were  in  contracts  of  less  than 
$100,000.  Other  information  from  the  same  source  indicates  that  only  1  percent  of 
contract  dollars  were  in  contracts  of  less  than  $50,000  and  80  percent  of  these  con- 
tracts were  not  for  new  construction.  These  figures  can  only  be  less  favorable  today 
because  of  the  inflation  of  the  intervening  period  of  time. 

So  while  it  is  impossible  at  this  time  to  determine  the  actual  impact  of  splitting 
the  threshold  and  increasing  it  in  this  manner,  it  is  possible  to  say  that  the  amount 
of  money  actually  affected  by  the  change  is  minuscule  and  would  not  result  in  any 
significant  savings  to  the  taxpayers,  despite  the  fact  that  those  who  want  to  parade 
"deform"  as  "reform"  can  say  that  they  increased  the  threshold  for  application  of 
the  Davis-Bacon  Act  to  construction  projects  by  50-fold 

Another  implication  of  H.R.  1231  is  that  it  aims  to  block  new  regulations  which 
would  create  employment  opportunities  and  save  tax  dollars  by  expanding  the  use 
of  "helpers"  on  construction  projects. 
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Unions,  wed  to  archaic  practices,  have  resisted  the  modern  practice  of  using  help- 
ers on  construction  sites.  The  Davis-Bacon  Act  does  not  make  provision  for  the  de- 
termination of  wage  scales  for  these  workers. 

The  Davis-Bacon  Act  should  be  repealed.  In  addition  to  the  General  Accounting 
Office,  repeal  was  endorsed  by  President  Reagan's  Private  Sector  Survey  on  Cost 
Control,  the  Grace  Commission.  There  is  a  broad  and  loosely  knit  alliance  of  groups 
supporting  reform  or  even  outright  repeal  of  the  Davis-Bacon  Act  which  includes 
such  diverse  groups  as  the  National  League  of  Cities  and  the  National  Association 
of  Minority  Contractors. 

The  only  thing  standing  in  the  way  of  repeal  and  the  savings  of  billions  of  tax 
dollars  every  year  is  the  political  power  of  organized  labor.  The  unions  have  lost 
substantial  ground  in  recent  years  in  their  membership  but  this  loss  has  not  reflect- 
ed in  a  loss  of  political  influence  on  Congress. 

Congressman  Austin  Murphy's  bill,  H.R.  1231,  represents  a  major  threat  to  the 
progress  that  has  been  made  to  reduce  wasteful  government  spending.  It  is  a  classic 
example  of  union  special  interest  legislation,  wherein  unions  use  their  political  in- 
fluence on  Congress  to  achieve  through  legislation  what  they  are  not  able  to  achieve 
through  organizing  and  collective  bargaining.  The  victims  of  this  sort  of  privilege 
and  waste  are  the  taxpayers. 

The  Public  Service  Research  Council  stands  in  strong  opposition  to  this  wasteful 
and  inflationary  bill.  We  urge  you  to  oppose  H.R.  1231  and  support  repeal  of  the 
Davis-Bacon  Act. 

Statement  of  Thomas  A.  Schatz,  President,  Council  for  Citizens  Against 

Government  Waste 

Mr.  Chairman  and  distinguished  members  of  the  committee,  my  name  is  Tom 
Schatz,  and  I  am  the  president  of  the  Council  for  Citizens  Against  Government 
Waste  [CCAGW].  I  represent  535,000  CCAGW  members  nationwide,  as  well  as  mil- 
lions of  other  American  taxpayers  who  demand  an  end  to  wasteful  government 
spending  through  greater  efficiency  and  improved  management  of  their  hard-earned 
dollars.  I  would  like  to  submit  our  position  on  the  bill  before  you  today,  H.R.  1231. 

H.R.  1231  has  been  billed  as  Davis-Bacon  Act  reform  legislation,  but  it  is  not  as  it 
appears.  While  it  may  "reform"  the  existing  Davis-Bacon  Act,  it  certainly  does  not 
improve  it.  In  fact,  it  expands  the  scope  of  the  Act  and  further  burdens  both  taxpay- 
ers and  small  businesses. 

The  Davis-Bacon  Act,  which  was  enacted  in  1931  and  amended  in  1935,  is  outdat- 
ed and  had  outlived  its  mission.  The  Act  was  originally  enacted  as  a  response  to 
allegations  that  unscrupulous,  fly-by-night  contractors  were  undercutting  local  con- 
struction companies  on  Federal  public  works  projects.  It  preceded  many  standard 
worker  safeguards,  such  as  the  minimum  wage  and  collective  bargaining  laws.  In 
addition,  the  current  threshold  that  requires  that  workers  on  all  Federal  construc- 
tion projects  valued  at  $2,000  or  more  be  paid  the  "prevailing  wage"  as  determined 
by  the  Secretary  of  Labor  is  outdated.  The  $2,000  threshold  is  based  on  1935  dollars, 
which  makes  almost  all  Federal  construction  projects  subject  to  the  Act.  Raising  the 
threshold  to  $100,000  for  construction  and  $15,000  for  renovation  and  repair,  as  pro- 
posed in  H.R.  1231,  would  not  significantly  alter  the  current  percentage  of  Federal 
construction  projects  exempt  from  Davis-Bacon  Act  requirements. 

Futhermore,  the  David-Bacon  Act  interferes  with  the  forces  of  a  free  market.  The 
prevailing  wage  is  often  one  based  on  the  union  pay  scale  and  does  not  always  rep- 
resent the  true  prevailing  wage  for  a  certain  area  of  the  country.  In  addition,  H.R. 
1231  would  virtually  eliminate  the  use  of  helpers  on  Federal  construction  projects, 
undermining  a  court  ruling  that  upheld  the  helpers  classification.  Skilled  workers, 
commanding  higher  wages,  must  be  employed  to  perform  tasks  that  helpers  could 
perform.  Currently,  75  percent  of  construction  firms  employ  helpers  for  semi-skilled 
and  unskilled  tasks  to  assist  in  a  variety  of  skilled  tasks  on  private  contracts. 

More  shameful,  perhaps,  than  these  deleterious  effects  of  Davis-Bacon,  is  the 
amount  of  taxpayers'  dollars  wasted  to  continue  this  program  at  current  levels. 
Davis-Bacon  inflates  the  cost  of  Federal  construction  by  an  average  of  5-15  percent 
at  an  expense  of  $3.3  billion  over  5  years,  and  is  virtually  impractical  to  administer. 
The  requirements  of  the  Davis-Bacon  Act  are  so  onerous  that  they  deter  many  po- 
tential competitive  bidders.  Small  and  disadvantaged  employers  are  discouraged 
from  bidding  on  Federal  projects  because  of  the  inflated  wage  rate  and  the  burden- 
some paperwork  requirements  of  Federal  guidelines. 

True  reform  measures  that  raise  the  threshold  of  Davis-Bacon  construction  re- 
quirements to  at  least  $500,000,  expand  the  helper  classification,  and  reduce  regula- 
tory burdens  on  private  contractors  should  be  seriously  considered  this  Congress — 
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not  legislation  masquerading  as  reform.  The  Council  for  Citizens  Against  Govern- 
ment Waste  urges  the  members  of  this  committee  to  vote  "NO"  on  the  Murphy-Ford 
proposal  and  YES  on  the  Stenholm-Fawell  proposal  if  given  the  opportunity  this 
Congress. 

Chairman  Murphy.  Thank  you,  Mr.  Fawell,  for  yours  and  your 
staffs  assistance  in  cooperation  and  developing  the  list  of  witnesses 
we  have  today. 

And  I  also  want  to  apologize  to  one  of  your  organizations  which 
we  were  unable  to  accommodate  at  today's  hearing,  as  we  do  hope 
to  finish  before  we  go  into  session  at  noon.  And  I  also  value  their 
advice  and  counsel  and  want  to  assure  them  that  we  will  certainly 
include  their's  and  other  organization's  written  testimony  or  state- 
ments into  the  record  that  we  receive  now  or  in  the  future. 

And  I  welcome  the  other  witnesses  who  are  here  today. 

Mr.  Fawjll,  did  you  want  to  make  any  other  comments  before  we 
proceed  with  the  other  witnesses? 

Mr.  Fawell.  Mr.  Chairman,  I  do  have  a  prepared  statement.  It  is 
a  very  good  one.  But  I  am  not  going  to  read  it.  I  express  therein 
that  I  do  have  a  number  of  reservations  in  reference  to  H.R.  1231, 
but  I  certainly  commend  you  for  pursuing  this  area  of  the  law,  in 
which  I  know  you  are  deeply  interested. 

And  I  commend  you,  too,  for  offering  to  the  minority  the  oppor- 
tunity to  have  the  witnesses  here  that  we  have  chosen.  They  aren't 
our  witnesses,  but  I  mean  witnesses  that  we  think  could  lend  a  lot 
to  what  we  are  trying  to  mutually  pursue  here.  So 

Chairman  Murphy.  Well,  we  operate  under  a  total  open  rule 
here. 

Mr.  Fawell.  Yes.  Well,  that  is  good  to  hear.  That  isn't  always 
the  case  in  this  Congress. 

I  would  like  to  therefore  ask  unanimous  consent  to  have  my 
statement  go  into  the  record. 

[The  prepared  statement  of  Hon.  Harris  W.  Fawell  follows:] 

Statement  of  Hon.  Harris  W.  Fawell,  a  Representative  in  Congress  from  the 

State  of  Ilunois 

I  am  pleased  to  join  the  distinguished  Chairman  of  this  subcommittee,  Mr. 
Murphy,  at  the  first  hearing  in  the  subcommittee  this  session  of  Congress.  As  the 
new  ranking  member,  I  am  especially  looking  forward  to  working  with  the  Chair- 
man in  the  consideration  of  this  issue  and  others  under  the  jurisdiction  of  the  sub- 
committee. I  would  also  like  to  extend  a  welcome  to  the  witnesses  as  well  as  our 
colleagues,  Mr.  Stenholm  and  Mr.  DeLay,  who  will  be  testifying  today. 

Reform  of  the  Davis-Bacon  Act  is  supported  by  a  host  of  national  organizations, 
including  the  Associated  Builders  and  Contractors,  the  Associated  General  Contrac- 
tors, the  National  Association  of  Home  Builders,  and  many  more.  I  have  received 
letters  outlining  concerns  with  the  legislation  before  us  today  and  I  ask  the  Chair- 
man that  these  letters  be  included  as  part  of  the  record. 

Although  I  am  personally  sympathetic  to  the  arguments  for  repeal,  I  think  that 
reforms  of  the  Act  would  help  a  great  deal  if  they  were  substantive  reforms.  I 
strongly  support  the  kind  of  reform  found  in  the  bill  that  Mr.  Stenholm  will  be  in- 
troducing today,  of  which  I  will  be  an  original  cosponsor.  We  could  achieve  substan- 
tial savings  within  the  context  of  reform  by  raising  the  threshold  to  $500,000  and 
improving  the  administration  of  the  Act.  The  paperwork  burden  alone  discourages 
small  firms  from  bidding  on  even  the  smallest  contracts.  Reducing  the  requirements 
for  the  submission  of  payroll  reports  on  Davis-Bacon  projects  from  weekly  to  quar- 
terly would  reduce  the  burden  to  approximately  one-twelfth  of  the  current  level. 

The  defining  of  "prevailing  wages"  as  the  entire  range  of  wages  paid  to  the  corre- 
sponding class  of  workers  on  private  industry  projects  in  a  particular  area,  would 
ensure  the  Davis-Bacon  wage  determinations  more  accurately  reflect  actual  local 
"prevailing"  wages.  Allowing  the  unlimited  use  of  helpers  and  broadening  the  defi- 
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nition  of  helpers  would  bring  Federal  construction  practices  in  line  with  the  private 
sector,  where  helpers  are  utilized  on  more  than  70  percent  of  construction  projects. 

I  commend  the  Chairman  for  his  efforts  involving  Davis-Bacon  over  the  years. 
However,  I  must  say  that  I  still  have  many  concerns  with  his  bill.  H.R.  1231  makes 
several  changes  to  the  Davis-Bacon  Act  and  taken  as  a  whole  they  will  add  to  the 
current  administrative  and  operational  burdens  of  the  Act.  The  overall  effect  would 
be  to  increase  the  cost  of  Davis-Bacon  to  taxpayers  and  consumers  alike  as  well  as 
make  it  more  difficult  for  the  local  contractor  to  secure  contracts. 

H.R.  1231  would  raise  the  contract  threshold  to  $100,000 — but  only  for  new  con- 
struction. This  is  a  step  in  the  right  direction,  however,  in  light  of  the  increases  in 
construction  costs  over  the  past  50  years,  a  $100,000  threshold  would  only  remove 
from  coverage  less  than  2  percent  of  the  contract  dollars  now  subject  to  Davis- 
Bacon.  Additionally,  the  impact  of  raising  the  threshold  would  be  greatly  dimin- 
ished by  other  provisions  in  the  bill,  one  of  which  is  the  creation  of  a  $15,000  thresh- 
old— applicable  to  repairs  and  rehabilitation.  The  bill  would  also  require  the  bun- 
dling together  of  dissimilar  contracts  with  unrelated  contractors  if  they  "all  relate 
to  the  same  work  or  related  work  at  the  same  site."  This  aggregation  essentially 
negates  any  significance  the  increased  threshold  might  have. 

A  particularly  troublesome  provision  appearing  in  Section  2,  would  establish  an 
indirect  exception  to  the  ERISA  or  other  Federal  preemption  of  and  State  or  local 
prevailing  wage  law — to  the  extent  that  such  law  relates  to  contracts  involving  the 
Federal  Government.  If  a  particular  State  law  applies  to  U.S.  contracts,  then  it 
would  appear  that  more  generous  provisions  of  the  State  law  would  supersede  the 
Federal  law  unless — as  the  bill  specifies — compliance  with  the  State  law  would 
make  it  impossible  to  comply  with  the  Federal  requirement.  Arguably,  a  contractor 
dealing  with  a  Federal  contract  would  be  subject  to  any  and  all  State  and  local  reg- 
ulation, in  addition  to  the  Federal  regulation.  Any  contractor  performing  work  in 
various  States  would  find  it  extremely  difficult  to  reconcile  the  conflicting  regula- 
tions. This  in  turn,  would  be  a  minefield  for  litigation. 

Under  present  law,  any  combination  of  cash  wages  and  benefit  plan  contributions 
can  be  used  to  meet  the  total  cash  plus  benefit  prevailing  wage.  H.R.  1231  would 
eliminate  the  use  of  benefit  plan  contributions  as  an  offset  to  the  cash  wage  portion 
of  the  prevailing  wage,  as  such  payments  would  not  be  permitted  to  exceed  the 
fringe  benefit  component  of  the  wage  determination. 

I  am  concerned  that  the  bill  will  increase  litigation.  A  private  right  of  action  pro- 
vision in  the  bill  would  allow  any  "interested  person"  to  bring  suit  against  the  Sec- 
retary of  Labor  or  other  agencies  entering  into  contracts  alleged  to  be  in  violation  of 
the  Act.  The  creation  of  a  formal  avenue  for  redress  through  the  court  systems  is 
certain  to  be  disruptive,  time  consuming,  and  costly. 

Finally,  I  have  strong  reservations  about  the  elimination  of  the  current  require- 
ment that  laborers  and  mechanics  must  be  "employed  directly  upon  the  site  of  the 
work"  to  be  entitled  to  prevailing  wages.  Any  individual  performing  duties  "to  carry 
out"  the  contract  would  be  considered  a  "laborer  or  mechanic."  This  change  could 
extend  the  coverage  of  the  Act  well  beyond  the  construction  worksite,  contradicting 
recent  appellate  court  decisions. 

Comprehensive  reform  of  the  Act  is  long  overdue.  At  a  time  when  essential  pro- 
grams are  being  frozen  or  cut  back,  it  is  hard  to  justify  the  Federal  Government 
paying  inflated  premiums  for  Davis-Bacon  construction.  Again,  I  thank  the  Chair- 
man for  holding  this  hearing  and  I  look  forward  to  listening  to  the  testimony  from 
the  witnesses  and  our  colleagues. 

Mr.  Fa  WELL.  Also  a  statement  from  the  Associated  Builders  and 
Contractors,  setting  forth  their  reaction  to  H.R.  1231  to  go  in  as  a 
part  of  the  record. 

Chairman  Murphy.  Okay.  Without  objection,  it  certainly  will  be 
admitted  into  the  record. 

[The  prepared  statement  of  the  Associated  General  Contractors 
of  America  follows:] 
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Statement  of 
The  Associated  General  Contractors  of  America 

Presented  to  the 
Subcommittee  on  Education  and  Labor  Standards 

of  the 

Committee  on  Education  and  Labor 

of  the 

U.S.  House  of  Representatives 

on 

H.R.  1231,  The  Davis-Bacon  Amendments  of  1993 

May  4,  1993 


integrityT 


The  Associated  General  Contractors  of  America  (AGC)  is  a  national  trade  association  of 
more  than  32,000  firms,  including  8,000  of  America's  leading  general  contracting  firms. 
They  are  engaged  in  the  construction  of  the  nation's  commercial  buildings,  shopping  centers, 
factories,  warehouses,  highways,  bridges,  tunnels,  airports,  water  work  facilities,  waste 
treatment  facilities,  dams,  water  conservation  projects,  defense  facilities,  multi-family  housing 
projects  and  site  preparation/utilities  installation  for  housing  development. 


The  Associated  General  Conlraclors  of  America 
1957  E  Streel.  N.W„  Washington.  D.C  20006-5199,  (202)  393-2(M0.  Fax-(202)  347-4004 
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The  Associated  General  Contractors  of  America  (AGC)  is  a  national  trade 
association  of  more  than  32,000  firms,  including  8,000  of  America's  leading  general 
construction  contracting  firms.  They  are  engaged  in  the  construction  of  the  nation's 
commercial  buildings,  shopping  centers,  factories,  warehouses,  highways,  bridges,  tunnels, 
airports,  water  works  facilities,  waste  treatment  facilities,  dams,  water  conservation 
projects,  defense  facilities,  multi-family  housing  projects  and  site  preparation/utilities 
installation  for  housing  development. 

AGC  welcomes  the  opportunity  to  provide  this  statement  to  the  House  Education 
and  Labor  Subcommittee  on  Labor  Standards  on  H.R.  1231,  a  bill  to  amend  the  Davis- 
Bacon  Act.  AGC  respectfully  requests  that  this  statement  be  made  a  part  of  the  record 
of  the  Subcommittee's  proceedings. 

AGC  represents  firms  with  collective  bargaining  agreements  and  open  shop  firms 
and  has  had  long  term  experience  with,  and  interest  in,  the  operation  of  the  Davis-Bacon 
Act.  AGC  supports  repeal  of  the  Davis-Bacon  Act  as  its  ultimate,  best,  reform.  Until 
that  can  be  accomplished,  AGC  has  supported  reforms  that  include: 

•  Increasing  the  threshold  to  a  minimum  of  $250,000  to  remove  the  burdens 
of  the  Act  from  small  businesses;  '' 

•  Recognizing  semi-skilled  helper  classifications  for  Davis-Bacon  use  since 
such  classifications  are  a  reality  on  union  and  open  shop  private  projects; 

•  Strict  construction  of  the  Act's  present  requirement  for  prevailing  wages 
only  for  those  laborers  and  mechanics  employed  directly  upon  the  site  of 
the  work; 

•  Clarification  that  contracting  agencies  decide  when  Davis-Bacon  applies  to 
their  construction  projects  and  limiting  the  Department  of  Labor  to 
administering   Davis-Bacon    compliance   once    contracting   agencies   have 
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decided  that  coverage  exists;  and 

•  Replacement  of  the  weekly  payroll  reports  with  pre  and  post  project 
affidavits  certifying  that  all  wages  required  by  law  will  be  and  have  been 
paid. 

Based  on  years  of  Davis-Bacon  experience  through  the  thousands  of  AGC 
members  performing  prevailing  wage  work,  AGC  believes  that  the  above  statutory 
reforms,  together  with  improvements  in  the  wage  survey  and  regulatory  processes,  would 
result  in  meaningful  Davis-Bacon  reform  to  lessen  the  administrative  burden  on 
contractors  and  lower  the  cost  of  federal  construction. 

H.R.  1231  not  only  fails  to  achieve  any  of  these  reforms  or,  for  that  matter,  any 
meaningful  reforms,  but  moves  in  the  opposite  direction  by: 

•  expanding  the  Act's  coverage; 

•  permitting  state  and  local  regulations  to  preempt  the  uniform  administration 
of  the  wage  and  fringe  benefit  payment  practices  of  contractors; 

•  further  increasing  Davis-Bacon  project  costs  by  hundreds  of  millions  of 
dollars  through  the  expansion  of  coverage  and  blocking  the  employment  of 
semi-skilled  workers  on  federal  construction; 

•  further  increasing  Davis-Bacon  project  costs  over  the  cost  of  similar  private 
work; 

•  encouraging  meritless  and  costly  new  administrative  and  judicial  proceedings; 
and 

•  violating  the  privacy  of  workers  on  Davis-Bacon  projects. 

In  a  time  of  huge  budget  deficits,  when  Congress  is  constantly  in  search  of  ways 
to  save  or  raise  revenue  to  pay  for  the  cost  of  government,  H.R.  1231  is  not  only 
unnecessary,  it  is  not  fiscally  responsible. 
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For  these  reasons,  AGC  opposes  enactment  of  H.R.  1231.  AGCs  comments  on 
specific  provisions  of  H.R.  1231  are  as  follows: 

A.  Threshold 

Raising  the  present  $2,000  Davis-Bacon  threshold  to  $100,000  for  new  construction 
and  $15,000  for  renovation  is  only  a  miniscule  step  in  the  right  direction.  AGC  supports 
a  minimum  $250,000  threshold.  A  1983  Congressional  Budget  Office  study  found  that 
86  percent  of  all  Davis-Bacon  contracts  are  valued  at  $250,000  or  less,  but  that  they 
account  for  only  approximately  18  percent  of  the  total  dollar  value  of  all  covered 
contracts. 

Many  small  contractors  presently  avoid  prevailing  wage  work  because  of  the 
paperwork  burden  and  the  disruptive  labor  relations  aspects.  Raising  the  threshold  to 
a  more  meaningful  $250,000  would: 

•  encourage  small   contractors  to  bid   on  federal  construction  work,  thus 
encouraging  competition. 

•  produce  federal  budget  construction  cost  savings  on  at  least  18  percent  of 
federal  construction  work. 

B.  Preemption 

AGC  members  perform  work  in  every  state.  Frequently,  AGC  members  will 
perform  work  in  multiple  jurisdictions  within  a  state.  Many  of  AGCs  members  also 
perform  work  funded  wholly  or  in  part  by  state  or  local  governments,  and  many  of  these 
governments  impose  prevailing  wage  laws  with  which  construction  employers  must  comply. 
All  23  State  Apprenticeship  Council  states  also  establish  apprenticeship  standards 
affecting  AGC  members  and  their  employees.    Because  of  the  temporary  and  transitory 
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nature  of  employment  in  the  construction  industry,  over  multiple  locations,  from  state  to 
state  and  within  numerous  localities  in  individual  states,  consistency  in  the  regulation  of 
the  wages  and  fringe  benefits  paid  on  prevailing  wage  projects  is  especially  important. 

The  preemption  clause  of  H.R.  1231  would  permit  the  state-by-state  regulation 
of  the  prevailing  wage  and  fringe  benefit  practices  of  contractors  performing  work  on 
construction  projects  subject  to  both  the  Davis-Bacon  Act  and  state  prevailing  wage  laws. 
This  clause  would  also  permit  local  regulation  of  these  projects. 

Allowing  this  type  of  micro-management  of  the  wage  payment  and  fringe  benefit 
practices  of  construction  employers  performing  Davis-Bacon  work  is  unnecessary  for  the 
protection  of  employees  and  counterproductive.  Davis-Bacon  contractors  must  pay  their 
employees  the  prevailing  wages  and  fringe  benefits  predetermined  by  the  Department  of 
Labor.  The  state-by-state,  and  locality-by-locality,  regulation  permitted  by  the  preemption 
clause  of  H.R.  1231  promotes  parochial  interests  that  have  little  to  do  with  the 
compensation  practices  of  the  industry  or  the  interests  of  employees.  This  clause  singles 
out  construction  industry  employers  as  subject  to  any  and  all  state  and  local  regulation. 
Construction  employers  performing  work  would  find  it  difficult  to  reconcile  the  conflicting 
regulations  applicable  to  their  wage  and  fringe  benefit  policies,  eliminating  their  ability 
to  fashion  policies  that  are  responsive  to  the  market  and  the  needs  of  employees. 

If  Congress  believes  that  the  Department  of  Labor  is  not  capable  of  accurately 
assessing  prevailing  wage  practices  in  the  industry,  and  that  states  and  localities  are  in 
a  better  position  to  achieve  this  objective,  it  should  repeal  the  Davis-Bacon  Act. 

C.        Leased  Property 

The  bill  would  codify  what  AGC  believes  are  incorrect  interpretations  of  the 
Davis-Bacon  Act  by  the  Depanment  of  Labor  (DOL)  and  its  Wage  Appeals  Board  that 
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privately  financed  construction  on  private  property  is  subject  to  the  Act  if  it  is  to  be 
leased  by  the  federal  government.  This  extension  is  contrary  to  the  Act's  basic  precept 
that  it  is  federally  funded  construction  that  triggers  Davis-Bacon  coverage.  The  federal 
government  does  not,  and  should  not,  dictate  wages  and  labor  practices  on  private 
construction. 

D.        Persons  Covered 

The  bill  not  only  drops  the  current  requirement  that  to  be  entitled  to  prevailing 
wages,  the  laborers  and  mechanics  must  be  "employed  directly  upon  the  site  of  the  work", 
it  also  makes  any  individual  compensated  for  services  performed  "to  carry  out"  the 
contract  covered  by  the  Act  a  "laborer  or  mechanic".  This  astoundingly  broad  coverage 
is  not  limited  to  the  contractor's  own  employees  or  even  those  of  a  subcontractor,  since 
the  phrase  in  H.R.  1231  "directly  or  through  a  subcontract"  could  include  employees 
working  on  a  distant  assembly  line  fabricating  materials  for  the  project,  independent 
owner-operators  of  trucks  hauling  materials,  and  non-construction  employees  who  from 
time  to  time  worked  on  matters  relating  to  the  contract.  These  changes  would  extend 
coverage  of  the  Act  well  beyond  the  construction  site  and  probably  beyond  construction 
work,  in  direct  contradiction  to  the  original  intent  of  the  Act. 

This  provision  of  the  bill  also  directly  contradicts  the  May  1991  Court  of  Appeals 
decision  in  Building  and  Construction  Trades  Department.  AFL-CIO  v.  U.S.  Department 
of  Labor  and  Midway  Excavators.  Inc..  932  F.2d  985  (D.C.  Cir.  1991).  In  that  case,  the 
Court  of  Appeals  examined  the  language  and  legislative  history  of  the  term  "employed 
directly  upon  the  site  of  the  work"  used  in  the  Act  and  found  no  ambiguity  in  its 
meaning.  The  court  concluded  that  this  phrase  means  what  it  says  and  "restricts  coverage 
of  the  Act  to  the  geographical  confines  of  the  federal  project's  jobsite." 
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In  response  to  this  decision,  the  Labor  Department  issued  an  interim  final 
regulation  on  May  4,  1992,  that  exempts  material  delivery  truck  drivers  from  prevailing 
wage  coverage,  except  for  the  time  they  actually  spend  physically  on  the  site  of 
construction.  Also  on  May  4,  the  Labor  Department  solicited  comments  on  whether  its 
definition  of  the  site  of  the  work  is  still  viable. 

The  final  regulations  that  will  evolve  from  this  process  are  likely  to  make 
substantial  progress  in  restoring  the  application  and  administration  of  the  Act  to  parallel 
its  original  objectives.  It  is  uimecessary  and  inappropriate  for  Congress  to  intervene  in 
this  process  at  this  juncture.  The  application  and  interpretation  of  the  Davis-Bacon  Act 
must  evolve  and  progress  with  the  industry  it  purports  to  regulate.  Legislation  and 
regulations  based  on  antiquated  conceptions  of  the  industry  do  not  help  workers, 
employers,  the  industry  or  taxpayers. 

E.        Wages  and  Benefits 

1.  Use  of  Highest  Wage  Rate  in  a  State 

By  requiring  a  contracting  agency  to  use  the  highest  prevailing  wage  in  a  state 
if  the  applicable  wage  determination  is  more  than  3  years  old,  the  bill  would  selectively 
force  importation  of  much  higher  urban  rates  into  rural  areas  and  significantly  increase 
Davis-Bacon  project  costs. 

2.  Wage  Survey  Data 

Present  DOL  regulations  correctly  allow  use  of  Davis-Bacon  data  from  residential 
and  building  projects  only  when  private  project  data  is  insufficient  to  produce  a  rate. 
The  bill  requires  that  wages  from  all  similar  projects  be  included  in  the  data  to  compute 
wage  determinations,  forcing  the  DOL  to  include  Davis-Bacon  projects,  which  further 
perpetuates  distorted  wage  rates.  This  provision  would  not  only  ensure  high  wage  federal 
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enclaves  in  areas  of  lower  private  project  wage  rates,  but  would  push  high  federal  project 
rates  into  rural  areas  in  multi-county  and/or  statewide  wage  determinations. 

F.  Multiple  Contracts  ■  Increased  Litigation 

The  bill  would  authorize  suits  against  contracting  agencies  to  prevent  use  of 
multiple  contracts  to  allegedly  avoid  Davis-Bacon  coverage.  It  is  naive  to  believe  that 
contracting  agencies  could  or  would  split  larger  contracts  into  less  than  $100,000  segments 
to  avoid  coverage.  Construction  work  does  not  lend  itself  to  such  simple  segmentation. 
Instead,  this  provision,  with  its  attorney's  fees  and  costs  allowance,  is  likely  to  encourage 
meritless,  harassing  type  litigation  which  will  tie  up  construction  projects  and  discourage 
competition  for  the  smaller  projects  in  which  small  contractors  might  be  interested. 

G.  Apprentices.  Trainees  and  Helpers 

The  helper  provision  of  the  bill  codifies  a  policy  abandoned  by  DOL  in  1991  as 
unrepresentative  of  modern  construction  practices.  This  provision  would  restrict  the  use 
of  helpers  to  the  point  that  helpers  would  be  rarely  allowed  on  prevailing  wage  jobs,  yet 
helpers  are  common  on  private  work  whether  that  work  is  being  done  by  contractors  with 
collective  bargaining  agreements  or  by  open  shop  firms. 

Under  Department  of  Labor  regulations  that  were  effective  February  4,  1991,  and 
approved  by  the  U.S.  Court  of  Appeals  for  the  District  of  Columbia  on  April  21,  1992, 
the  employment  of  semi-skilled  helpers  working  under  the  supervision  of  journeymen  is 
permitted  on  Davis-Bacon  construction  projects.  These  regulations  were  originally 
proposed  in  1982.  After  ten  years  of  extensive  examination  and  protracted  Department 
of  Labor  rulemaking  and  litigation,  the  federal  courts  have  determined  that  the  final 
helper  regulations  are  fully  consistent  with  the  intent  of  the  Act. 
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The  regulations  permit  the  employment  of  helpers  on  Davis-Bacon  construction 
only  when  their  employment  is  a  prevailing  practice  in  the  locality  on  private  work,  in 
the  same  type  of  construction  and  only  for  the  craft  occupations  for  which  the  practice 
prevails.  The  primary  responsibility  of  helpers  is  to  assist  journeymen.  They  work  only 
under  the  supervision  of  journeymen,  and  only  in  numbers  that  prevail  on  private 
construction  in  the  locality. 

The  regulations  define  helpers  as  "semi-skilled,"  and  they  are  not  part  of  a  formal 
training  program.  It  is  important  to  recognize  the  difference  between  helpers,  apprentices 
and  trainees.  Apprentices  and  trainees  are  enrolled  in  formal  training  programs  designed 
to  qualify  them  as  journeymen.  There  is  no  reason  to  believe  that  employers,  trainees 
or  apprentices  performing  Davis-Bacon  work  will  abandon  these  programs,  nor  is  there 
any  incentive  for  them  to  do  so. 

Employers  understand  that  cost-effective  construction  is  best  performed  by  a  skilled 
workforce,  not  a  "semi-skilled"  workforce.  No  construction  project  of  consequence  can 
be  built  with  "armies"  of  semi-skilled  personnel.  It  does  not  happen  on  private  work,  and 
it  won't  happen  on  Davis-Bacon  work.  At  the  same  time,  it  is  important  to  recognize 
that  not  every  function  on  a  construction  site  requires  the  personal  attention  of  a 
journeyman. 

Recognition  of  the  construction  helper  classification  by  the  Department  of  Labor 
brings  administration  of  the  Act  into  closer  conformance  with  those  practices  found  in 
the  private  construction  market.  The  purchase  of  construction  services  by  the  federal 
govenunent  should  not  dictate  additional  costs  which  do  not  exist  in  the  private  sector. 
Just  as  the  free  market  system  has  met  the  needs  of  the  nation's  private  sector,  so  too 
should  the  free  market  system  function  in  the  public  sector. 
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The  Office  of  Management  and  Budget  estimates  that  the  helper  regulations  would 
have  saved  the  federal  government  approximately  $200  million  in  outlays  in  Fiscal  Year 
1992  alone,  had  they  been  fully  implemented.  After  they  are  fully  phased  in,  the 
regulations  are  expected  to  save  about  $600  million  a  year.  By  more  accurately  reflecting 
local  labor  praaices,  these  regulations  enhance  competition  for  federal  construction 
contracts  for  small  and  minority  firms,  and  create  more  job  opportunities  for  minority, 
women,  and  entry-level  workers. 

AGC  believes  that  journeyman  rates  should  not  have  to  be  paid  for  unskilled  or 
semi-skilled  work,  but  this  bill  would  perpetuate  that  wasteful  practice.  Public  projects 
should  benefit  from  the  same  advances  in  cost  effective  manpower  utilization  that  are 
commonplace  on  private  construction  in  an  area. 

AGC  also  believes  it  is  patently  unfair  to  prohibit  the  inclusion,  at  lower  than 
journeyman  rates,  of  probationary  workers  who  are  eligible  for,  but  not  registered  in,  a 
trainee  program  when  such  rates  are  permissible  for  probationary  but  unregistered 
apprentices. 

H.        Wage  Review 

The  Secretary  of  Labor  handles  wage  complaints  under  the  Davis-Bacon  Act.  An 
extensive  DOL  compliance,  investigative,  adjudicative  and  collection  process,  although 
imperfect,  has  proved  to  be  capable  of  resolving  prevailing  wage  disputes  over  the  years. 
The  intricate,  involved  and  lengthy  procedure  to  be  set  up  under  H.R.  1231  could  hardly 
be  expected  to  do  better  for  aggrieved  workers,  but  the  procedures  are  sure  to  take  more 
time,  and  cost  contractors  and  taxpayers  more  money. 

Since,  under  H.R.  1231,  virtually  anyone  can  petition  for  administrative  review 
of  wages,  the  potential  for  harassment  claims  is  great.   The  fact  that  attorney's  fees  and 
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costs  can  be  awarded  only  to  petitioners,  and  not  to  those  defending  even  meritless 
charges,  is  yet  another  incentive  for  harassment.  The  provision  providing  that  double  the 
amount  of  wages  owed  will  be  payable  to  a  petitioner  for  a  willful  violation,  even  though 
the  petitioner  could  be  a  person  or  entity  other  than  the  underpaid  worker,  creates 
another  incentive  to  file  charges  without  risk. 

Empowering  anyone  to  file  federal  or  state  court  suits  against  employers,  with 
attorney's  fees  and  costs  payable  only  to  plaintiffs,  most  assuredly  will  generate  spurious 
lawsuits  and  bog  the  court  system  down  in  harassment  litigation.  Also,  it  is  unclear 
whether  the  Uquidated  damages  which  might  be  obtained  by  employees  here  would  be 
in  addition  to  any  recovery  obtained  in  the  administrative  enforcement  proceeding 
previously  discussed. 

I.         Administration  of  Act 

The  bill  puts  the  Department  of  Labor  Wage  and  Hour  Administrator  into  the 
middle  of  the  contracting  agency's  administration  of  the  contract  and  eliminates  agency 
discretion  as  to  whether  a  contract  should  be  allowed  to  proceed  despite  alleged 
prevailing  wage  violations.  This  provision  requires  partial  or  total  cessation  of  the 
contractor's  work  once  a  failure  to  pay  prevailing  wages  has  been  found. 

Current  practice  gives  the  contracting  agency  the  discretion  to  allow  work  to 
continue  subject  to  withholding  of  progress  payments  to  the  contractor  sufficient  to  make 
up  wage  underpayments.  The  employees  are  protected  by  the  present  practice,  but  the 
bill's  requirement  of  mandatory  termination  could  hurt  them  if  their 
employer/contractor's  work  were  halted. 
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J.         Definition  of  Prevailing  Wage 

Under  current  Davis-Bacon  rules,  a  contractor  complies  with  prevailing  wage 
standards  by  providing  a  combination  of  cash  wages  and  fringe  benefits  which  in  the 
aggregate,  equal  or  exceed  the  predetermined  Davis-Bacon  wage/fringe  benefit  package. 
While  Section  3(c)(1)  of  the  bill  states  that  this  practice  would  be  continued  under  H.R. 
1231,  Section  3(c)(2)  suggests  that  the  contractor's  fringe  benefit  allocation  of  the 
employee's  total  renumeration  will  be  capped  at  the  exact  amount  of  the  fringe  benefits 
set  forth  in  the  applicable  wage  determination. 

If  this  is  true,  the  bill  would  unnecessarily  limit  a  contractor's  flexibility  to  provide 
the  amount  and  type  of  fringe  benefits  his  employees  want.  In  many  areas,  employer 
contributions  vary  even  as  to  the  same  type  of  benefits,  and  the  cost  of  a  total  benefit 
package  could  be  quite  different  for  individual  firms.  In  fact,  the  fringe  benefit  portion 
of  a  wage  determination,  like  the  determination  itself,  could  represent  a  weighted  average 
rate  which  in  fact  is  not  an  amount  actually  paid  for  benefits  by  any  one  contractor. 
Thus,  it  is  unrealistic  to  expect  that  a  contractor  could  plan  to  pay  no  more  than  the 
fringe  benefit  listed  in  a  wage  determination.  This  provision  would  also  present  problems 
for  contractors  who  are  obligated  to  make  certain  levels  of  contributions  under  collective 
bargaining  agreements.  If  the  fringe  benefit  amount  in  a  wage  determination  were  lower 
than  that  of  the  labor  contract,  the  contractor  would  be  required  by  contract,  but 
forbidden  by  Davis-Bacon,  to  make  the  agreed  payment.  When  employees  receive  an 
allocation  of  wages  and  benefits  equal  in  value  to  the  wage  determination  package,  the 
Act's  objectives  have  been  met.    AGC  opposes  such  a  change  in  present  praaice. 
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K.        Payroll  Information 

Although  some  federal  agencies  and  courts  have  permitted  interested  parties  to 
review  some  payroll  information  of  employees  on  Davis-Bacon  projects,  those  reviews 
have  been  limited  to  names,  job  title  and  pay  and  benefits.  This  provision  of  the  bill 
would  require  complete  disclosure  of  payroll  information  including  addresses  of 
employees.  Providing  any  third  party  with  addresses  of  Davis-Bacon  project  workers 
would  strip  those  workers  of  personal  privacy  and  potentially  subject  them  to  harassment, 
violence  or  unwanted  union  organizing  attempts. 

Conclusion 

Pending  necessary  repeal,  AGC  would  support  meaningful  Davis-Bacon  reform 
that  includes: 

•  Raising  the  threshold  to  a  minimum  of  $250,000; 

•  Allowing  the  use  of  helpers  on  government  work,  consistent  wath  the  Labor 
Department  regulations,  and  the  April  1992  Court  of  Appeals  decision  on 
those  regulations; 

•  Strictly  limiting  coverage  of  the  Act  to  work  on  the  project  site,  consistent 
with  the  May  1991  Court  of  Appeals  decision  in  Midway  Excavators: 

•  Ensuring  that  contracting  agencies  have  the  authority  to  decide  coverage; 
and 

•  Replacing  weekly  payroll  reports  with  affidavits. 

H.R.  1231  fails  to  propose  any  meaningful  reform  of  the  Davis-Bacon  Act  and,  in 
fact,  further  deforms  already  outmoded  legislation.    AGC  opposes  H.R.  1231. 
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We  urge  that  all  members  of  the  Subcommittee  on  Labor  Standards  not  only 
scrutinize  H.R.  1231,  but  also  address  taxpayer  interests  in  the  same  way  that  18  states 
that  no  longer  have  legislation  similar  to  the  Davis-Bacon  Act  have  done.  These  states 
include  Kansas,  Idaho,  New  Hampshire,  Colorado,  Alabama,  Utah,  Arizona,  Florida  and 
Louisiana,  all  of  which  have  repealed  state  "prevailing  wage"  laws  over  the  years,  to  the 
advantage  of  taxpayers  and  without  detriment  to  workers. 

The  Bureau  of  Labor  Statistics  reports  that  the  average  hourly  wage  for 
construction  workers  in  November  1992  was  $14.17.  Average  weekly  earnings  were 
$531.38.  With  the  exception  of  mining,  this  was  the  highest  average  hourly  and  weekly 
industrial  wage  of  the  eight  industrial  sectors  of  the  economy  surveyed  -  including  the 
manufacturing,  transportation  and  service  industries.  This  hardly  seems  like  a  situation 
in  need  of  federal  intervention  and  protection. 

We  should  also  remember  that  the  Davis-Bacon  Act  preceded  many  current  labor 
protective  statutes.  The  National  Labor  Relations  Act,  Fair  Labor  Standards  Act,  Social 
Security  Act  and  Employee  Retirement  Income  Security  Act  protect  workers'  wages  and 
benefits  by  setting  general  minimum  wages,  providing  a  vehicle  for  collective  bargaining, 
automatic  retirement  benefits  and  protection  for  private  pension  benefits. 

Repeal  of  the  Davis-Bacon  Act,  which  is  its  ultimate,  and  best,  reform,  would  put 
the  federal  government  in  line  with  the  realities  of  the  private  construction  marketplace. 
In  the  process,  a  wasteful  and  costly  bureaucracy  of  paper  shuffling  and  interference  with 
free  and  open  markets  would  be  eliminated,  to  the  advantage  of  taxpayers.  AGC  is 
confident  that  if  repeal  of  the  Davis-Bacon  Act  demonstrated  the  "catastrophic" 
consequences  the  diminishing  supporters  of  the  Act  claim.  Congress  would  reinstate 
similar  legislation.  Such  "catastrophic"  consequences  have  not  occurred  in  the  18  states 
that  do  not  now  have  similar  legislation,  nor  would  they  occur  nationwide  by  the 
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elimination  of  this  outmoded  law  that  indulges  special  interests  at  the  expense  of  the 
much  larger  public  interest. 

Legislation  will  not  stop  construction  industry  technology,  training  or  labor 
practices  from  adapting  and  advancing  in  an  increasingly  global,  competitive,  economy. 
If  Congress  does  not  want  federal  construction  programs  and  taxpayers  to  benefit  from 
this  progress,  but  instead,  wishes  to  reserve  the  performance  of  federal  construction  for 
special  classes  of  contractors  and  workers,  at  wage  rates  that  have  little  or  no  connection 
with  the  market,  it  should  so  state  without  ambiguity.  It  should  not  act  through  the 
disguise  of  the  Davis-Bacon  Act,  or  any  other  "prevailing  wage"  legislation. 
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Chairman  Murphy.  Mr.  Hoekstra,  Congressman  Hoekstra  from 
Michigan,  do  you  have  any  opening  statements? 

Mr.  Hoekstra.  No,  I  don't. 

Chairman  Murphy.  Okay.  Thank  you  very  much. 

We  will  proceed  with  the  next  witness,  Dr.  Robert  Reischauer, 
Director  of  the  Congressional  Budget  Office. 

Doctor,  you  may  proceed. 

STATEMENT  OF  ROBERT  D.  REISCHAUER,  DIRECTOR, 
CONGRESSIONAL  BUDGET  OFFICE 

Dr.  Reischauer.  Mr.  Chairman  and  members  of  the  subcommit- 
tee, I  appreciate  the  opportunity  to  appear  here  this  morning  to 
talk  about  the  potential  budgetary  effects  of  changes  in  the  Davis- 
Bacon  Act. 

With  your  permission,  I  am  going  to  submit  my  prepared  state- 
ment for  the  record.  And  what  I  would  like  to  do  in  the  next  few 
minutes  is  briefly  summarize  three  of  the  points  that  are  made  in 
that  prepared  statement. 

Chairman  Murphy.  We  will  appreciate  that.  Without  objection, 
your  entire  statement  is  a  part  of  the  record. 

Dr.  Reischauer.  The  first  point  that  I  would  like  to  make  is  that 
the  Davis-Bacon  Act  requirements  increase  the  cost  of  Federal  con- 
struction projects  but  not  by  a  large  amount.  The  Congressional 
Budget  Office  believes  that  the  Davis-Bacon  Act  raises  Federal  con- 
struction costs  by  a  bit  less  than  2  percent. 

The  prevailing  wage  requirements  increase  Federal  construction 
costs  by  about  1.5  percent.  In  addition,  the  costs  of  complying  with 
the  Copeland  Anti-Kickback  Act,  which  requires  employers  to 
make  weekly  reports  of  wage  rates  paid  and  hours  worked  by  each 
employee  on  contracts  covered  by  the  Davis-Bacon  Act,  add  another 
two  tenths  of  a  percent  to  construction  costs. 

At  first  glance,  the  difference  in  costs  attributed  to  the  Davis- 
Bacon  Act  might  strike  you  as  rather  small,  but  it  is  worth  keeping 
in  mind,  first,  the  construction  costs  consist  of  much  more  than 
labor.  Probably  labor  amounts  to  no  more  than  about  a  third  of 
total  construction  costs. 

And  also,  it  is  important  to  keep  in  mind  that  when  faced  with 
higher  wage  rates,  employers  try  to  offset  their  added  costs  by 
hiring  more  skilled  and  productive  workers  and  by  using  less  labor- 
intensive  construction  methods. 

CBO's  estimate  of  the  cost  differences  from  the  Davis-Bacon  Act 
is  roughly  half  of  what  it  was  before  mid-1992.  The  drop  in  CBO's 
estimated  impact  of  this  Act  occurred  because  of  the  April  1992 
judgment  by  the  U.S.  Court  of  Appeals  for  the  District  of  Columbia, 
which  freed  the  Secretary  of  Labor  to  issue  separate  wage  sched- 
ules for  helpers  where  the  use  of  such  workers  was  the  prevailing 
practice. 

CBO  had  estimated  before  that  restrictions  requiring  contractors 
to  pay  journeymen's  wages  to  all  workers  performing  similar  tasks, 
even  when  lower-paid  helpers  were  frequently  used  in  such  work, 
raised  costs  by  about  1.6  percent. 
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Let  me  at  this  point  mention  a  caveat  about  CBO's  estimates, 
and  this  is  that  they  are  based  on  relatively  old  information.  They 
are  derived  from  a  1983  report  that  CBO  issued  that  weighed  the 
evidence  from  all  of  the  studies  that  were  available  at  that  time. 

Unfortunately,  little  has  been  written  about  the  impact  of  the 
Davis-Bacon  Act  since  1983,  and  so  we  have  had  no  reason  to  adjust 
our  estimates. 

The  second  point  that  I  would  like  to  make  is  that  savings  could 
be  realized  either  by  increasing  the  minimal  applicable  contract 
size  of  the  Davis-Bacon  Act  or  by  repealing  the  Act. 

If  Congress  were  to  raise  the  contract  threshold  from  the  current 
level  of  $2,000  to  $100,000,  the  potential  savings  in  outlays  would 
be  about  $130  million  over  the  1994  to  1998  period.  A  $250,000 
threshold  would  generate  savings  of  about  $260  million.  And  a  $1 
million  threshold  would  save  roughly  $915  million  over  this  5-year 
period. 

Repealing  the  Act  completely  would  reduce  estimated  construc- 
tion costs  by  about  $3.3  billion  over  the  next  5  years.  These  esti- 
mates, I  want  to  point  out,  assume  corresponding  changes  in  the 
coverage  of  construction  contracts  under  the  Copeland  Act. 

Savings  could  also  be  generated  if  Congress  reduced  the  require- 
ment for  wage  and  hour  reporting  for  contracts  covered  by  the 
Davis-Bacon  Act  from  a  weekly  to  a  monthly  basis.  We  have  esti- 
mated that  roughly  $260  million  worth  of  savings  could  be  achieved 
over  the  next  5  years  from  such  a  change. 

The  third  and  final  point  that  I  would  like  to  make  is  that  legis- 
lative changes  of  the  sort  that  I  have  just  discussed  would  not,  in 
and  of  themselves,  reduce  the  deficit. 

Virtually  all  spending  on  Federal  construction  is  classified  as  dis- 
cretionary spending  and  is  therefore  subject  to  the  budget  author- 
ity and  outlay  caps  that  were  put  in  place  by  the  Budget  Enforce- 
ment Act  of  1990. 

These  limits  will  require  that  the  Congress  appropriate  less 
funds  in  1994  and  1995  than  are  needed  to  maintain  the  real  or  in- 
flation-adjusted level  of  resources  that  these  discretionary  pro- 
grams currently  are  receiving. 

If  changes  were  made  in  the  coverage  of  the  Davis-Bacon  Act, 
however,  the  Congress  could  appropriate  less  for  construction  with- 
out reducing  the  real  amount  of  construction  activity  that  the  Fed- 
eral Government  supported,  thereby  helping  the  Congress  meet  the 
discretionary  spending  caps  in  the  Budget  Enforcement  Act. 

If  the  Congress  wanted  to  go  one  step  further  and  assure  that 
changes  in  the  Davis-Bacon  Act  would  actually  lower  the  deficit,  it 
would  have  to  lower  the  Budget  Enforcement  Act's  spending  limits 
to  reflect  the  estimate  savings  from  the  changes  in  the  Davis-Bacon 
Act.  So  you  would  be  required  to,  in  effect,  amend  the  Budget  En- 
forcement Act  as  well. 

To  sum  up  then,  changes  in  the  Davis-Bacon  Act  could  save  the 
Federal  Government  money  but  only  if  the  appropriations  set  by 
the  Congress  were  reduced  to  reflect  these  savings. 

The  Congress  could  use  these  savings  as  one  way  to  achieve  the 
discretionary  spending  limits  established  in  1990,  or  it  could  use 
them  to  reduce  the  deficit  further  by  adjusting  the  Budget  Enforce- 
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ment  Act's  spending  limits  down  by  some  or  all  of  the  amount  of 
the  estimated  savings. 

That  completes  my  summary,  and  I  would  be  happy  to  answer 
any  questions  that  you  or  the  subcommittee  members  might  have. 

[The  prepared  statement  of  Robert  D.  Reischauer  follows:] 
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Mr.  Chairman,  I  welcome  this  opportunity  to  appear  before  your  Committee 
to  discuss  the  potential  budgetary  effects  of  changes  in  the  Davis-Bacon  Act. 
My  testimony  will  make  three  points: 

o  Restricting  the  coverage  of  the  Davis-Bacon  Act  would  reduce  federal 
costs,  and  if  these  reduced  costs  were  reflected  in  appropriation  actions, 
the  changes  could  help  the  Congress  meet  the  spending  caps  required 
under  the  Budget  Enforcement  Act  of  1990  (BEA). 

o  Reduced  overall  discretionary  spending  can  only  be  ensured  if  the  BEA 
caps  are  reduced  by  the  estimated  savings  from  changes  in  the  Davis- 
Bacon  Act. 

o  Cost  savings  could  accrue  from  setting  a  higher  minimum  contract  under 
the  act. 


WHAT  IMPACT  DOES  THE  DAVIS-BACON  ACT  HAVE 
ON  FEDERAL  CONSTRUCTION  COSTS? 


The  Davis-Bacon  Act,  enacted  in  1931,  requires  that  contractors  on  federal 
construction  projects  pay  wages  comparable  to  those  that  prevail  in  the  labor 
market  where  the  construction  takes  place.  Other  legislation-often  referred 
to  as  "related  acts"~extended  these  prevailing  wage  requirements  to  other 
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construction  projects  involving  federal  monies,  including  federal  grants,  loans, 
loan  insurance,  or  loan  guarantees.  The  Davis-Bacon  Act  grew  out  of  a/ 
concern  that  the  federal  government  not  be  a  party  to  encouraging  contractors 
from  other  regions  of  the  country  coming  into  an  area  and  undercutting  the 
wage  standards  in  that  locality.  The  original  legislation  covered  all  federal 
construction  projects  of  at  least  $5,000-a  level  that  was  reduced  to  $2,000  in 
1935,  where  it  remains  today. 

Prevailing  wages  under  the  act  are  currently  calculated  for  a  class  of 
construction  workers  as  the  wage  rate  (including  fringe  benefits)  paid  to  a 
majority  of  workers  in  a  locality.  Alternatively,  if  no  single  wage  rate  applies 
to  the  majority  of  workers,  the  prevailing  wage  becomes  the  average  wage 
paid  to  this  category  of  the  area's  construction  workers.  Where  the 
Department  of  Labor  determines  that  the  wage  is  based  on  a  majority  of 
workers  paid  the  same  rate,  the  rate  is  generally  that  paid  to  unionized 
workers  under  a  single  collective  bargaining  agreement. 

Because  average  wage  rates  and  fringe  benefits  paid  to  unionized  workers 
are  significantly  higher  than  for  other  construction  workers,  majority  wage 
determinations  generally  result  in  wage  rates  on  federal  construction  projects 
being  higher  than  the  average  wage  on  nonfederal  construction  work  in  the 
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area.  Even  where  average  wages  are  used,  significant  numbers  of  construction 
workers  actually  earn  less  than  the  average  wage  rates  on  federal  construction. 

In  fiscal  year  1992,  the  Davis-Bacon  Act  and  related  acts  covered  about 
$47  billion  in  federal  spending  on  construction  and  rehabilitation.  Outlays  for 
highways,  airports,  mass  transportation,  and  other  transportation  represent 
about  $2  of  every  $5  of  spending  for  federal  construction.  Spending  on 
defense-related  construction,  though  a  significant  share  of  direct  federal 
procurements,  represents  only  a  little  more  than  one-tenth  of  the  total  outlays 
for  federal  construction.  (See  Table  1  for  outlays  for  federal  construction  in 
fiscal  year  1992  for  different  categories  of  spending.) 

Higher  wage  rates  do  not  necessarily  increase  costs,  however.  If  these 
differences  in  wages  were  offset  by  hiring  more  skilled  and  productive 
workers,  no  additional  construction  costs  would  result.  Similarly,  the  higher 
wage  rates  might  encourage  different,  less  labor-intensive  construction 
methods  that  would  offset  part  of  the  differences  in  wages. 

Although  research  into  the  impact  of  the  Davis-Bacon  Act  on  federal 
construction  costs  has  generally  supported  the  view  that  the  act's  requirements 
have  increased  spending,  the  estimates  vary  substantially-from  0.1  percent  in 
a  study  by  Steven  Allen  of  North  Carolina  State  University  to  as  much  as 
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11  percent  in  a  study  by  President  Carter's  Council  of  Economic  Advisors.  In 
a  1983  report,  the  Congressional  Budget  Office  (CBO)  weighed  the  evidence 
from  a  variety  of  studies  and  concluded  that  the  majority  of  average  wage 
calculations  by  themselves  increase  federal  construction  costs  by  about  1.5 
percent~a  factor  that  is  still  used  as  the  basis  for  CBO  cost  estimates.  Little 
has  been  written  on  the  cost  impacts  of  the  Davis-Bacon  Act  since  1983  to 
provide  sufficient  grounds  to  modify  the  earlier  CBO  finding. 


TABLE  1.      FEDERAL  CONSTRUCTION  OUTLAYS,  HSCAL  YEAR  1992 
(In  billions  of  dollars) 


Category 


National  Defense  5.3 

Highways  15.1 

Mass  Transportation  2.8 

Air  Transportation  1.7 

Other  Transportation  0.3 

Community  and  Regional  Development  4.1 

Pollution  Control  and  Abatement  3.4 

Water  Resources  2.5 

Housing  Assistance  2.2 

Veterans  Hospitals  and  Other  Health  1.0 

Energy  3.8 

Postal  Service  1.3 

Other  3.8 

Total  47.3 


SOURCE:  Office  of  Management  and  Budget,  Budget  of  the  United  States,  Fiscai  Year  1994,  p.  73. 
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Some  critics  also  argue  that  the  burden  of  paperwork  and  the 
requirements  for  reporting  complijuice  on  federal  construction  projects  add 
significantly  to  federal  construction  costs.  Contracts  covered  under  the  Davis- 
Bacon  Act--and  the  related  acts-are  also  covered  by  the  Copeland  Anti- 
Kickback  Act,  which  requires  employers  to  make  weekly  reports  of  wage  rates 
paid  and  hours  worked  by  each  employee  on  each  covered  contract.  Although 
computerized  payroll  systems  have  Ughtened  these  burdens  for  many 
employers,  the  reporting  requirements  still  represent  additional  costs  for  them 
and  are  certainly  a  factor  in  the  bids  the  federal  government  receives  for  its 
construction  projects.  Small  contractors  in  particular  have  emphasized  that 
they  believe  these  requirements  to  be  onerous.  Again,  based  on  its  1983 
report,  CBO  estimates  that  compliance  costs  add  about  0.2  percent  to 
construction  spending,  in  addition  to  the  direct  costs  of  the  prevailing  wage 
requirements. 

Until  1992,  CBO  estimated  that  restrictions  on  using  helper  workers  also 
raised  federal  construction  costs  because  they  required  contractors  to  pay 
journeymen's  wages  to  all  workers  performing  similar  tasks,  even  where  lesser- 
paid  helpers  were  frequently  used  in  such  work.  Although  the  Department 
of  Labor  proposed  regulations  to  expand  the  use  of  these  workers,  labor 
groups  challenged  these  regulations  in  the  courts.  Moreover,  the 
Supplemental  Appropriations  Act  for  Fiscal  Year   1991  prohibited  the 
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Secretary  of  Labor  from  enforcing  these  regulations.  However,  the  final 
judgment  of  the  United  States  Court  of  Appeals  for  the  District  of  Columbia 
in  April  1992  freed  the  Secretary  to  expand  the  use  of  helpers  on  federal 
construction  projects,  and  no  subsequent  legislation  was  enacted  that  would 
have  restricted  the  Secretary  from  doing  so. 

Consequently,  where  the  Department  of  Labor  determines  that  the  use 
of  helpers  is  a  prevailing  practice,  it  is  supposed  to  issue  separate  wage 
determinations  for  this  group  of  workers.  When  compared  with  the  previous 
practices  of  the  department,  this  ruling  is  likely  to  reduce  federal  construction 
costs  because  contractors  will  be  able  to  substitute  less  expensive  helpers  for 
more  highly  paid  journeymen. 

CBO  had  previously  estimated  that  the  prohibition  on  the  use  of  helpers 
increased  costs  by  about  1.6  percent  overall.  Because  the  helper  rule  is  now 
current  practice,  liberalizing  the  use  of  helpers  through  legislative  action  no 
longer  results  in  any  estimated  savings.  Conversely,  restoring  the  previous 
practice  would  increase  the  costs  of  federal  construction  and  would  require 
the  Congress  to  raise  construction  funding  if  the  same  project  were  to  be 
undertaken. 
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SCOREKEEPING  BUDGETARY 

EFFECTS  OF  CHANGES  IN  THE  DAVIS-BACON  ACT 


Virtually  all  spending  on  federal  construction  flows  from  funds  appropriated 
annually  by  the  Congress  and  falls  within  the  broad  classification  of 
discretionary  spending.  As  such,  construction  monies  fall  in  the  category  of 
spending  that  became  subject  to  specific  dollar  limits  under  the  Budget 
Enforcement  Act.  These  limits  will  require  the  Congress  to  appropriate  fewer 
funds  in  total  for  the  covered  activities  in  1994  and  1995  than  are  necessary 
to  maintain  the  real  (inflation-adjusted)  resources  the  programs  currently 
receive.  If  changes  were  made  in  the  coverage  of  the  Davis-Bacon  Act, 
however,  the  Congress  could  appropriate  less  for  construction  without 
reducing  the  amount  of  real  activity,  thereby  helping  to  meet  the  discretionary 
spending  caps. 

Changes  in  the  Davis-Bacon  Act  would  not  cut  the  total  federal  deficit, 
however,  unless  the  Congress  reduced  appropriations  below  the  limits 
specified  in  BEA.  Given  the  tightness  of  BEA  constraints,  which  apply  to 
budget  authority  as  well  as  to  outlays,  these  reforms  by  themselves  would 
probably  not  actually  lead  to  less  spending  than  specified  under  BEA.  Rather 
it  would  substitute  for  restraint  in  some  other  category  of  spending.  Ensuring 
that  Davis-Bacon  Act  changes  would  actually  lower  the  deficit  would  require 
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the  Congress  to  modify  the  BEA  spending  limits  to  reflect  the  estimated 
savings  from  the  changes. 


BUDGETARY  EFFECTS  OF 

POTENTIAL  CHANGES  IN  THE  DAVIS-BACON  ACT 


Over  the  years,  modifications  in  the  Davis-Bacon  Act  have  been  proposed, 
including  those  in  the  Chairman's  bill,  H.R.  1231.  That  bill,  like  many  others 
introduced  in  recent  years,  would  increase  the  minimum  applicable  contract 
size.  Other  bills  have  proposed  repealing  the  act. 

The  potential  savings  in  outlays  for  the  1994-1998  period  range  from 
$130  million  with  the  minimum  contract  at  $100,000,  to  $260  million  at 
$250,000,  and  $915  miUion  at  $1,000,000.  Repealing  the  act  would  reduce 
estimated  construction  costs  by  $3.3  billion  over  the  next  five  years.  (See 
Table  2;  the  estimates  assume  corresponding  changes  in  the  coverage  of 
construction  contracts  under  the  Copeland  Act.) 

Other  changes  affecting  federal  construction  costs  might  also  be 
considered.  One  change-included  in  H.R.  1231  and  passed  by  this 
Committee  last  year  as  part  of  H.R.  1987~would  reduce  the  requirements  for 
wage-and-hour  reporting  for  contracts  covered  by  the  Davis-Bacon  Act.    If 
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reporting  were  required  monthly  rather  than  weekly,  we  have  assumed  that 
compliance  costs  would  fall  by  two-thirds.  That  reduction  is  less  than 
proportional  to  the  number  of  reports  an  employer  must  file,  since  we  have 
assumed  some  fixed  costs  in  the  internal  reporting  systems  of  employers.  An 
estimated  $260  million  in  savings  could  be  achieved  over  the  next  five  years 
with  this  reporting  change. 


TABLE  2.       POTEhfTIAL  REDUCTION  IN  FEDERAL  OUTLAYS 
FROM  CHANGING  THE  DAVIS-BACON  ACT 
(By  fiscal  year,  in  millions  of  dollars) 

Change 

1994 

1995 

1996 

1997 

1998 

Total 

Minimum  Contract  Size 

$100,000 

10 

20 

30 

35 

35 

130 

$250,000 

20 

45 

60 

65 

70 

260 

$1,000,000 

55 

150 

210 

240 

260 

915 

Repeal  Act 

200 

560 

750 

850 

930 

3,290 

Change  from  Weekly  to 
Monthly  Wage  Reporting 

15 

45 

60 

65 

75 

260 

SOURCE;   Congressional  Budget  Office. 
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CONCLUSION 


Changes  in  the  Davis-Bacon  Act  could  save  the  federal  government  money, 
but  only  if  the  appropriations  set  by  the  Congress  were  reduced  to  reflect  the 
savings.  The  Congress  could  use  these  savings  as  one  way  to  achieve  the 
discretionary  spending  limits  established  in  1990,  or  it  could  use  them  to 
reduce  the  deficit  further  by  adjusting  the  spending  limits  down  by  some  or 
all  of  the  estimated  savings. 
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Chairman  Murphy.  Doctor,  you  say  no  independent  study  has 
been  made  since  1983.  A  lot  has  been  said,  although  you  say  noth- 
ing has  been  written  since  that  time. 

Dr.  Reischauer.  Basically,  that's  correct.  There  was  a  spate  of 
studies  done  in  the  1970s,  in  the  early  1980s,  and  then,  for  the  most 
part,  academic  attention  and  attention  in  the  Labor  Department 
moved  to  other  issues. 

Chairman  Murphy.  Has  the  CBO  had  any  opportunity  to  exam- 
ine the  proposal  of  the  bill  that  we  are  now  considering  insofar  as 
reducing  the  reporting  period,  raising  the  threshold.  I  presume  you 
pointed  out  the  $130  million  saving  by  raising  the  threshold  to 
$100,000. 

Dr.  Reischauer.  No,  we  provided  a  cost  estimate  for  last  year's 
version  of  this  bill 

Chairman  Murphy.  Which  is  the  same  version. 

Dr.  Reischauer.  [continuing]  which  is  basically  the  same,  and 
there  are  various  components  of  that  cost  estimate,  some  leading  to 
savings,  other  leading  to  slight  increases.  But  on  balance,  it  saved 
moderate  amounts  of  money. 

Chairman  Murphy.  That  $130  million  is  over  a  5-year  period. 

Dr.  Reischauer.  Five-year  period,  correct. 

Our  estimate  of  last  year's  bill  suggested  that  the  savings  in  the 
first  year  would  be  about  $16  million,  and  they  would  grow  to  $77 
million  by  the  fifth  year. 

Chairman  Murphy.  So  last  year 

Dr.  Reischauer.  So  roughly  $250  million  over  the  5-year  period. 

Chairman  Murphy.  Last  year,  as  a  result  of  Hurricane  Andrew, 
President  Bush  suspended  the  Davis-Bacon  Act  for  construction 
projects  in  southeast  Florida  and  south  central  Florida. 

Has  anyone  had  any  opportunity  of  finding  out  whether  or  not 
there  was  any  cost  savings  as  a  result  of  the  elimination  of  the 
Davis-Bacon  Act  in  that  particular  area? 

Dr.  Reischauer.  I  am  not  aware  of  any  study  of  that  sort.  Re- 
member, that  the  savings  only  result  from  appropriate  and  fewer 
funds.  And  if  the  amount  that  was  appropriated  was  unaffected  by 
the  suspension  of  the  Davis-Bacon  Act,  the  affect  would  be  seen  in 
a  provision  of  more  construction  activity,  rather  than  a  savings  to 
the  Federal  Government.  But,  you  know,  in  a  way,  it  is  really  the 
same  thing;  we  are  providing  more  in  the  way  of  activity  for  a 
given  dollar  of  Federal  spending. 

Chairman  Murphy.  But  we  have  no  way  of  knowing  whether 
that  occurred  in 

Dr.  Reischauer.  No,  I  don't  think — we  will  be  glad  to  take  a 
quick  look  and  see  if  there  is  anything  available  and,  if  there  is, 
submit  it  for  the  record  of  the  hearing. 

Chairman  Murphy.  Thank  you. 

Mr.  Fawell. 

Mr.  Fawell.  I  can't  find  the  statement  in  what  you  did  submit  to 
us,  but  I  believe  you  said  that  prior  to  1983,  there  were  a  number 
of  others  that  had  made  estimates  of  the  savings. 

Dr.  Reischauer.  Yes. 

Mr.  Fawell.  We  all  realize  that  if  appropriations  aren't  cut 
there  will  be  no  savings.  We  can  make  a  savings  and  then  some- 
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body  else  just  gobbles  up  that  money  and  so  forth.  And  I  certainly 
agree  with  that. 

But  I  think  you  had  mentioned  that  one  group  had  estimated  11 
percent. 

Dr.  Reischauer.  But  that  was  the  high  end  of  the  range,  I  be- 
lieve estimated  by  the  Council  of  Economic  Advisers  under  Presi- 
dent Carter. 

But  then  there  were  other  studies  that  suggested,  at  the  low  end, 
the  increase  might  be  only  a  tenth  of  1  percent.  So,  in  other  words, 
there's  a  tremendous  degree  of  uncertainty  around  these  estimates. 

Mr.  Fawell.  Yes,  we've  all  heard  much  higher  estimates  than 
you  have  indicated  and  perhaps  some  of  the  people  who  are  testify- 
ing here  today  may  be  able  to  throw  some  estimates  into  the  pot, 
too,  that  we  might  want  to  consider. 

There's  about  $47  billion,  I  think  you  had  indicated,  in  total  in 
Federal  construction  contracts.  So  the  percentages 

Dr.  Reischauer.  Small  percentages  can  amount  to  big  amounts 
of  money,  correct. 

Mr.  Fawell.  Well,  percentages  can  be  very,  very  important. 

Have  you  had  any  opportunity  at  all  to  look  at  the  bill  that  is 
before  us,  the  Chairman's  bill,  or  a  previous,  last  year's  bill,  that 
would  expand  Davis-Bacon  to  cover  off-site  mechanics  and  laborers 
or  to  cover  anybody  who  is  paid  by  a  contractor  or  a  subcontractor 
being  deemed  to  be  a  mechanic  or  laborer?  There  are  those  kinds 
of  provisions  which  would  seemingly  expand  coverage. 

Dr.  Reischauer.  Well,  as  I  said,  our  estimate  of  H.R.  1987  from 
last  year  did  cover  all  of  the  elements  of  it  and  some  aspects  caused 
costs  to  increase  and  others  to  decrease.  But  on  balance,  the  bill,  by 
our  estimate,  would  lower  construction  costs  overall  a  modest 
amount. 

Mr.  Fawell.  I  guess  the  only  other  point  that  I  would  question — 
and  I  don't  have  enough  practical  knowledge  to  say  with  any  au- 
thority— is  your  reference  to  the  helper's  definition. 

I  agree  with  you  that  the  appellate  court  decision  was  quite  clear 
that  the  definition  that  the  Department  of  Labor  had  been  strug- 
gling for  over  a  10-year  period — and  finally  had  it  cleared  so  that  it 
can  be  used — I'm  not  so  sure  it's  actually  practically  in  effect  right 
now.  You  seem  to  indicate  that  you  felt  it  was  in  effect  at  this 
point? 

Dr.  Reischauer.  I  have  not  looked  at  exactly  what  the  Labor  De- 
partment is  doing,  but  it  was  my  belief  that  they  intended  to  put  in 
effect  after  the  court  decision  was  rendered. 

Mr.  Fawell.  I  may  be  wrong,  but  I  tend  to  think  they  haven't 
quite  gotten  there  yet.  That  trade  classification  still  is  not  being 
utilized  though  I  hope  it  will  be,  though  in  this  legislation  that  def- 
inition would  be  negated. 

I  thank  you  very  much  for  your  testimony. 

Dr.  Reischauer.  Okay. 

Chairman  Murphy.  Thank  you. 

Mr.  Andrews. 

Mr.  Andrews.  Thank  you. 

Dr.  Reischauer,  I  wonder  if  you  could  just  explain  to  me  in  a 
little  more  detail  how  you  derived  the  $3.3  billion  estimate  of  the 
savings  from  the  repeal  of  the  Act? 
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Dr.  Reischauer.  Basically,  what  we  did  was  take  our  estimate  of 
1.5  percentage  points  for  the  wage  effect  and  two  tenths  of  a  per- 
centage point  for  the  Copeland  administrative  costs  and  applied 
that  to  new  contracts  as  we  estimate  in  our  baseline  budget  will  be 
issued  over  the  next  5  years.  And  then  apply  the  outlay  rates — be- 
cause, of  course,  what  we  are  talking  about  here  is  contract  author- 
ity or  budget  authority,  and  it  takes  a  number  of  years  for  the 
actual  spending  to  occur — and  sum  those  across  the  5  years. 

Mr.  Andrews.  Now,  the  one  point 

Dr.  Reischauer.  And  it  is  a  fairly  simple  arithmetic  kind  of  esti- 
mate. 

Mr.  Andrews.  True.  The  1.5  percent  wage  differential,  what  is 
the  genesis  of  that  number? 

Dr.  Reischauer.  The  genesis  of  that  is  a  study  that  we  did  in 
1983,  as  I  explained,  which  examined  the  available  estimate  from 
the  academic  world,  from  the  Labor  Department,  from  the  Council 
of  Economic  Advisers.  And  it  was  our  best  judgment  that  this  was 
a  middle  ground  of  those  estimates. 

Mr.  Andrews.  Did  the  1.5  percent  wage  differential  take  into 
effect  the  impact  on  local  government  tax  bases  and  local  govern- 
ment tax  collections? 

For  example,  if  workers  who  live  in  my  area  of  New  Jersey  are 
more  likely  to  be  employed  because  of  Davis-Bacon  provisions, 
which  I  offer  as  a  hypothesis  not  as  a  conclusion,  they  are  more 
likely  to  pay  their  property  taxes. 

If  they  are  more  likely  to  pay  their  property  taxes,  the  fiscal  of 
the  local  government  is  stronger,  and  the  degree  to  which  the  local 
government  has  to  have  outlays  for  local  welfare,  other  local  social 
service  programs,  et  cetera,  is  reduced.  Was  that  taken  into  ac- 
count? 

Dr.  Reischauer.  No.  The  secondary  impacts  of  that  sort,  particu- 
larly the  ones  that  affect  State  and  local  governments  or  the  pri- 
vate sector,  are  not  taken  into  account  in  our  Federal  cost  esti- 
mates. 

Mr.  Andrews.  So  also  not  taken  into  account  would  be  the  level 
of  deposits  made  into  local  banks,  correct? 

Dr.  Reischauer.  That  is  correct,  but  I'd  like  to  point  out  that  if 
we  look  at  these  estimates  from  a  national  perspective,  the  issue  is 
really  one  of  what  is  overall  fiscal  policy  going  to  be  in  the  Nation, 
how  much  spending,  how  much  revenue  is  going  to  occur  in  the 
Nation  as  a  whole,  and  whether  that  is  distributed  through  con- 
struction projects  in  a  community  in  New  Jersey  or  through  pay- 
roll to  a  defense  contractor  in  Los  Angeles  doesn't  make  any  differ- 
ence from  the  standpoint  of  the  Federal  situation  or  the  overall 
macroeconomic  situation  of  the  Nation,  although  it  might  be  terri- 
bly important  in  a  local  community  or  a  particular  State. 

Mr.  Andrews.  It  doesn't  make  a  difference  from  the  point  of 
view  of  the  Federal  budget,  but  it  might  make  a  difference — cer- 
tainly makes  a  difference  from  the  point  of  view  of  the  local  budget 
or  the  local  time? 

Dr.  Reischauer.  That's  what  I  said. 

Mr.  Andrews.  Local,  regional  time. 

Dr.  Reischauer.  That  could  be. 
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Mr.  Andrews.  All  right.  But  that  was  not  factored  into  the — and 
should  not  be  factored  into  the  1.5  percent  consideration  vis-a-vis 
Federal  costs? 

Dr.  Reischauer.  Correct. 

Mr.  Andrews.  Okay. 

Thank  you,  Mr.  Chairman. 

Chairman  Murphy.  Thank  you,  Mr.  Andrews. 

Mr.  Hoekstra. 

Mr.  Hoekstra.  No  questions. 

Chairman  Murphy.  Mr.  Ballenger. 

Mr.  Ballenger.  No,  I  have  no  questions. 

Chairman  Murphy.  Thank  you  very  much.  Doctor,  for  your  testi- 
mony. It  is  very  much  appreciated. 

The  next  panel  of  witnesses  are  Ms.  Sara  Lindholm,  CEO  and 
owner  of  L&D  Trucking  of  Bloomington,  Minnesota;  Ms.  Diane 
Vinge,  CEO,  Owner  of  L&D  Trucking  in  Bloomington,  Minnesota; 
and  Dr.  Thieblot  of  Baltimore,  Maryland. 

And  we  will  invite  you  to  submit  your  testimony  in  that  order. 

STATEMENTS  OF  SARA  LINDHOLM,  CHAIRMAN  AND  CEO  CITY 
LANDS  CORPORATION,  CHICAGO,  ILLINOIS;  DIANE  VINGE,  CEO- 
OWNER,  L&D  TRUCKING,  BLOOMINGTON,  MINNESOTA;  AND  DR. 
ARMAND  J.  THIEBLOT,  JR.,  BALTIMORE,  MARYLAND 

Ms.  Lindholm.  Mr.  Chairman,  my  name  is  Sara  Lindholm.  And  I 
am  chairman  and  CEO  of  City  Lands  Corporation.  Yes,  the  agenda 
had  a  typo  in  it. 

Chairman  Murphy.  And  that  is  in  Chicago? 

Ms.  Lindholm.  My  company  is  the  real  estate  development  arm 
of  the  South  Shore  Bank  of  Chicago,  which  has  some  notoriety  now 
as  President  Clinton's  favorite  bank. 

[Laughter.] 

Ms.  Lindholm.  We  work  in  the  South  Shore  and  Austin  commu- 
nities in  Chicago,  which  are  two  minority  neighborhoods  on  the 
south  and  west  sides. 

We  rehab  large  deteriorated  and  abandoned  apartment  buildings 
and  manage  them  for  low-  and  moderate-income  families.  Over  the 
last  15  years,  we  have  done  over  1,500  units  of  housing  and  let  con- 
struction contracts  of  approximately  $47  million. 

Virtually  every  development  that  we  do  is  subsidized  in  some 
way  by  Federal  dollars,  and  that  triggers  Davis-Bacon  compliance. 
After  working  with  Davis-Bacon  for  15  years,  I  can  only  conclude 
that  the  Act  is  a  major  obstacle  to  community  development  in  the 
inner  city  and  a  major  stumbling  block  to  equality  of  opportunity. 

As  I  understand  it,  from  reading  all  the  materials,  Davis-Bacon 
was  originally  intended  to  protect  the  local  labor  market,  which 
should  not  be  disrupted  by  the  importation  of  outside  labor. 

But  today,  the  Act  leads  to  exactly  the  reverse  outcome  in  inner 
cities.  It  denies  neighborhood  residents  the  opportunity  to  work  on 
projects  that  are  designed  to  redevelop  their  own  communities. 

Specifically,  the  Act  ensures  that  virtually  all  federally  subsi- 
dized housing  projects,  which  are  located  in  areas  where  jobs  are 
desperately  scarce,  are  constructed  using  majority  of  imported 
labor  from  the  suburbs  and  from  other  more  affluent  city  neighbor- 
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hoods.  This  is  not  caused  by  a  dearth  of  qualified  labor  necessarily, 
but  by  the  enormous  disparity  between  local  wages  and  the  so- 
called  "prevailing  wage." 

Prevailing  wages  are  established  on  a  countywide  basis.  At  least 
they  are  established  that  way  in  Chicago.  In  Chicago,  this  includes 
the  entire  city  and  a  number  of  affluent  suburbs,  with  an  overall 
median  income  of  over  $45,000.  In  the  communities  where  we  work, 
the  median  income  is  about  $20,000,  and  the  local  unemployment 
rate  among  adult  males  is  over  20  percent. 

To  treat  this  area  as  one  undifferentiated  labor  market  is  to 
ignore  economic  and  social  reality.  Neighborhood  wages  reflect  the 
local  economy.  Neighborhood  businesses  must  price  both  their 
labor  and  their  products  according  to  the  reality  of  their  primary 
marketplace  in  order  to  survive  over  the  long  term. 

I  have  assembled  wage  information  from  Austin  which  is  in  the 
record.  And  I  won't  review  it  here.  I  took  it  from  a  firm  which  em- 
ploys 20  to  30  tradesmen  and  has  been  in  business  for  over  10 
years,  rehabbed  over  700  units  of  housing  in  the  immediately  sur- 
rounding area? 

The  Davis-Bacon  wages  in  Cook  County  run  from  23  percent  to 
nearly  70  percent  higher  than  the  local  wages.  These  however  are 
truly  not  exploitative  wages,  particularly  from  the  point  of  view  of 
the  neighborhood. 

With  the  exception  of  entry-level  laborers,  Austin  wages  provide 
for  annual  incomes  which  substantially  exceed  the  median  income 
for  the  community  as  a  whole.  Most  of  these  workers  earn  between 
$20,000  and  $36,000  annually.  That's  because  rehab  continues  year- 
round.  It  is  not  a  seasonal  activity  like  new  construction. 

Individuals  earning  at  this  level  support  families  and  own 
modest  but  comfortable  homes  in  the  community.  The  wages  are 
truly  tied  to  that  marketplace. 

City  Land  tried  to  use  this  firm  on  a  couple  of  Davis-Bacon 
projects,  and  the  results  were  really  disastrous.  Not  for  City  Lands. 
We  got  a  good  job,  delivered  at  a  good  price,  and  on  time. 

But  it  was  disastrous  for  the  contractor.  His  crews  were  severely 
dislocated  during  the  process.  Work  crews  which  had  effectively 
partnered  the  highest-skilled  workmen  with  those  who  were  less 
experienced  had  to  be  split  up.  Most  of  the  crew  found  it  totally 
incomprehensible  that  some  men  would  be  paid  70  percent  more 
for  doing  comparable  work  at  a  different  site  two  blocks  away. 

Payroll  procedures  were  unbearably  complex.  A  laborer  might  be 
paid  $10  an  hour  for  3  hours  at  one  site  and  then  $19  an  hour  for 
the  rest  of  the  day  at  another  site.  Laborers  were  being  paid  more 
than  the  job  superintendent,  who  didn't  have  to  be  paid  Davis- 
Bacon. 

Overall,  the  process  created  confusion,  suspicion,  animosity,  and 
competition  among  formerly  cohesive  crews,  with  consequent  disci- 
pline issues  and  high  staff  turnover. 

We  have  regrettably  reverted  to  using  large  citywide  contracting 
firms  now,  including  one  from  out  of  State,  for  our  Davis-Bacon 
projects.  At  best,  Mr.  Chairman,  this  impediment  to  hiring  from 
the  neighborhood  is  wasteful.  We  are  needlessly  inflating  the  cost 
of  affordable  housing,  and  we  fail  to  generate  the  positive  economic 


54 

and  social  spinoffs  created  by  local  employment  in  the  areas  where 
we  need  them  the  most. 

At  worst,  this  impediment  makes  a  mockery  of  our  professed 
commitment  to  equality  of  opportunity.  And  every  day,  in  the 
neighborhood,  I  face  the  charge  that  Federal  programs  encourage 
the  construction  of  housing  merely  to  warehouse  the  poor,  while 
providing  economic  opportunity  for  the  rich. 

I  believe  myself  that  Davis-Bacon  requirements  should  be  elimi- 
nated entirely,  but  that  is  neither  here  nor  there  right  here.  I 
could  certainly  endorse  the  changes  being  proposed  in  the  draft 
Stenholm-Fawell  Bill. 

However,  I  would  argue  strongly  for  an  additional  provision  to 
provide  exemption  from  Davis-Bacon  requirements  for  projects  in 
census  tracts  with  unusually  high  unemployment  rates  or  with 
below-median  incomes. 

On  the  other  hand,  my  reading  of  H.R.  1231  is  that  it  contains 
very  little  to  mitigate  the  negative  impacts  of  Davis-Bacon  on 
inner-city  economies.  There  are  some  provisions  that  will  make 
matters  worse. 

First,  the  proposed  distinction  and  thresholds  for  compliance  be- 
tween rehab  and  new  construction  will  discriminate  against  inner 
city  neighborhoods  where  rehab,  not  new  construction,  is  the  major 
industry. 

Secondly,  the  proposed  increase  in  the  threshold  for  compliance, 
even  for  new  construction,  is  way  too  low  to  have  any  measurable 
impact.  The  threshold  would  have  to  be  increased  to  $1  million  to 
have  any  impact  at  all.  This  is  because  most  Federal  assistance  is 
in  the  form  of  soft  secondary  financing  for  projects  where  very  sub- 
stantial rehab  is  required. 

Construction  contracts  for  the  complete  rehab  of  a  30-unit  build- 
ing in  Chicago  runs  at  about  $1.2  million  with  Davis-Bacon  require- 
ments. Projects  of  smaller  size  than  this  are  really  not  economical- 
ly feasible  because  of  the  high  transaction  costs  we  incur  in  arrang- 
ing the  financing  through  government  agencies. 

Thirdly,  the  proposed  improvements  in  wage  determination  pro- 
cedures address  only  the  frequency  of  such  determinations  and  not 
the  critical  issue  of  the  appropriateness  of  the  geographical  scope 
of  each  determination. 

Fourth,  the  extension  of  Davis-Bacon  requirements  to  independ- 
ent contractors  cuts  outs  one  small  entry  point  at  which  many 
small  business,  very  small  businesses,  are  able  to  access  contracts 
in  the  inner  city. 

Finally,  the  dramatically  increased  stringency  of  enforcement 
will,  I  am  afraid,  impact  the  arrangement  of  financing.  Financing 
inner-city  projects  is  very  difficult  as  it  is.  Who  will  be  interested 
in  financing  or  bonding  a  project  where  a  single  wage  violation  pro- 
vides the  government  with  the  authority  to  shut  down  the  job? 

Mr.  Chairman,  I  would  like  to  close  with  two  requests.  First, 
please  do  not  send  H.R.  1231  out  before  hearing  more  directly  from 
the  communities  that  this  impacts. 
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Secondly,  we  cordially  extend  an  invitation  to  everyone  on  your 
committee  to  come  and  visit  us  in  the  Austin  community  and  tour 
some  construction  sites  with  local  crews  and  talk  directly  to  the 
workers  involved.  They  speak  much  more  eloquently  and  to  the 
point  than  I  do,  and  they  never  come  to  Washington.  I  hope  you 
will  accept  our  invitation. 

[The  prepared  statement  of  Sara  Lindholm  follows:] 
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Hou8«  Education  ancl  Labor  coomittoe, 
su;bo<Mnnltt»«  on  Let>or  Standards 

T«Btiaoziy  of  Sara  Jean  LintUiolm,   Cliaiman 
City  l^nds  Corporation, 
7134  s.  J«ff«ry  91 vd. 
Chicago,    Illinois 


May   4,    1993 


Z  welcome  this  opportunity  to  testify  on  the  proposed  csbangea  to 
the  Oavie  Baoon  Act  under  B.R.1231. .  .a  subject  of  great  interest  to 
everyone  who  vorks  in  the  field  of  oosmunlty  development. 

My  ooopany,  City  Lands  Corporation,  is  the  real  estate 
developaent  subsidiary  of  Sborehank  Corporatiorir  one  of  the 
country's  pioneering  coomunity  development  banking  institutions. 
He  have  vorXed  for  twenty  years  in  two  minority  neighbox^oods  in 
cbioage's  South  and  West  Side*  to  succesafully  reverse  the 
proceeeee  of  urban  deterioration  and  help  restore  a  healthy  local 
private  sarXet  econoaleB. 

Ny  company's  partioular  role  has  been  to  rehabilitate  large, 
deteriorated  and  abandoned  apartment:  buildings  for  low  and  moderate 
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inoOBS  faaftilles.  The  catalytic  effect  of  these  development* 
stabilizea  partioulaurly  difficult  areas  and  creates  interest 
among  conanunity  resident*  in  purchasing  and  rehabilitating 
additional  housing  in  the  surrounding  area.   In  this  particular 
activity,  virtually  all  the  developments  we  do  are  subsidized  in 
•one  fora  by  federal  dollars.. .UOAGS,  UOOAGS,  HOME  fund«,  Rental 
Rehabilitation  f\ind«,  or  CDBCJ  funds,  all  of  which  entail  coaplianee 
with  Oavis-Bocon  reguireaents .  Over  the  past  fifteen  years  ve  have 
developed  over  ISOO  units  o£  housing  vitb  total  developnent  ooets 
of  appzT7xi»«itely  $107  nilllon,  encoopassing  oonstruetion  eentraots 
totalling  approximately  $47  million. 


After  vorjcing  extensively  with  Davie  Bacon  reguireaents  I  have 
concluded  the  following — -  The  preeent  structure  and 
iapleaantation  at  these  reguirenents  presests  a  major  obstacle  to 
coaprehenBlve  community  development  in  the  inner  cities  and  a  major 
•tuabllng  block  to  equality  of  opportunity. 

As  I  understand  it,  a  major  intent  of  the  Davis-Bacon  act  was  to 
ensure  that  federal  aontraots  reflect  the  local  labor  market,  which 
should  not  be  disirupted  by  the  importation  of  outside  labor. 
However,  fren  the  vantage  point  of  the  inner  oity,  implementation 
of  the  aet  today  leads  to  exactly  the  reverse  outcone  and  denies 
neighborhood  residents  the  opportunity  to  work  on  projects  that  are 
designed  to  rsdevalop  their  own  communities. 
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By  Bst-ting  required  wag««  aX  the  luiiform,  high  levBl  aanda'tad  in 
th«  •o-oall*d  pravailing  va^e,  Davi«  Baoon  IjniKjees  a  hannerlock 
grip  on  these  fed«rally  subsidized  joh»  which  favors  those  who  have 
traditionally  had  access  to  high  paying  jobs  and  discrinin&tAS 
stxongly  against  these  who  have  historically  b«en  excluded. 
Specif ically*  the  effect  of  the  inplenentation  of  the  act  has  been 
to  ensure  that  virtually  all  federally  subsidiaed  housing  projects 

in  the  inner  city— -where  jobs  are  desperately  scarce are 

constructed  using  a  sajority  of  inported  labor  from  the  suburbs  and 
from  other  sore  affluent  city  neighborhoods. 


Prevailing  wages  appear  to  ce  established  by  the  DeparUient  of 
Labor  on  a  aounty-wido  basis.  2n  the  Chicago  metropolitan  area,  the 
coun-cy  nor  only  includes  the  entire  City  ol  Chicago  but  also  a 
nunber  of  very  affluent  suburbs.  The  aedian  income  of  Cook  County 
as  a  whole  in  1990  was  $48,400.  The  nedian  income  in  the  South 
Shore  community  was  $20,150,  and  the  uneaploynent  rate  among  adult 
sales  was  over  20%.  In  many  other  Chicago  neighborhoods  the 
disparity  is  far  greater.  To  treat  Cook  County  as  one 
undifferentiated  labor  marleet  is  thus  to  Ignore  economio  and  social 
reality.   Saall,  oredible  neighborhood  businesses  nust  price  both 
their  labor  and  their  products  according  to  the  reality  of  their 
primary  marketplace  In  order  to  survive  over  the  long  tern.  To 
radically  reprloe  their  labor  force  for  specific  Davis  Bacon 
projects  is  very  rislcy  and  can  present  insumountable  obstacles  to 
their  participation. 
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Allow  Be  to  give  ^u  soa«  v«ry  mveitia  examples  of  tha  disparity 
betveen  ae-called  prftvailin?  wages  and  actual  prevailing  wages  in 
our  oomiunitiee.   I  bave  assenbled  wage  infonnacion  from  a 
■ucceasful  snail  general  contracting  firm  in  the  Austin 
neighborhood. ..successful  in  terms  of  longevity,  total  production, 
reputation,  and  quality  and  timeliness  of  worX.   This  fiziD  has 
provided  estploynent  for  neighborhood-based  crews  of  30-30 
carpenters,  painters,  dryvallers,  and  laborers  for  nearly  ten  years 
and  rehabbed  over  700  units  of  housing  in  the  neighborhood.    Here 
Is  the  wage  disparity  between  local  wages  as  paid  by  this  ccvipany 
and  Davis-Bacon  wages. 


Austin  wages 


Davis-Baoon 


Carpenters 


$13-17. 50/hour      $21.6S/hour 


laborers 


«7.50-i2.00/hour         $lS.75-19-7fi/hour 


Painters 


$10>ia.50/hour     $2l.20/hour 


Plasterers 


$10-15. 00/hour     $2i.6S/hour 


The  Davis  Bacon  hourly  wages  run  froB  23t  to  nearly  70%  higher  than 
the  neighborhood  wages.  Nevertheless,  with  tb.e  axoeption  o£  entry 
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l«v«l  la)3orei-6«  tite  Austin  wag«s  provide  for  Aimuftl  incoBws  which 
substantially  exoaad  th«  modian  incoae  for  the  ooinaunLty  a«  a 
whole.  Sinoa  rehabilitation  activity  prooaeds  year  round,  unliXe 
other  seasonal  construction  activity,  aost  of  these  workers  earn 
between  $20,eoo  and  936«400  annually.  individuaXs  earning  a«  tbie 
level  can  Kuppert  a  fanily  and  own  modest  OOBfortable  homes  in  the 
comnunity.  9be  wag-ea  are  truly  tied  to  that  pertiaular 
marketplace , 

City  Land*  contracts  with  this  lacai  firm  frequently  for  small- 
seale  jobs  and  on  conventionally  finonoed  developaents,  but  has 
given  up  en  trying  to  use  this  company  on  any  of  its  Davis-Bacon 
regulated  projects.  The  firm  did  sucoessfully  complete  the 
contracting  on  several  Davis-Bacon  projects,  when  the  owner  agreed 
to  pay  DavlB-Baoon  wages  for  these  particular  jobs,  and  priced  his 
bid  accordingly.  Uowever>  the  efficacy  of  the  firm's  crews  was 
almost  Irreparably  damaged  in  the  process,  work  orevs  which  had 
effectively  partnered  the  highest  skilled  workmen  with  thoee  >^o 
were  less  experienced  had  to  be  split  up.  Host  of  the  crew  found 
it  Incomprehensible  that  some  individuals  would  be  paid 
dramatically  more  for  doing  comparable  work  at  a  different  site. 
Payroll  procedures  baeaae  unbearably  complex.  A  laborer  might  be 
paid  $10.00/haur  tax  half  «  day  at  One  site  and  then  ever  $19.00 
for  the  rest  of  the  day  at  the  Davis  Bacon  site.  Over-all,  the 
process  created  confusion,  suspiolonr  attimosityf  and  competition 
among  members  of  the  crews  with  consequent  discipline  issues  and 
high  staff  turn-over. 
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City  Lands  Uas  nov  revert«d  to  using  large  oity-wide  ganttral 
aontraoting  firms  (including  one  trem  out  or  state)  for  its  Davis- 
Bacon  r«9ulat«d  rehab  projects. 

At  beet,  this  Impgdiaent  to  hiring  tzaa  the  nel^hbarbood  is 
Bt^semeiy  wasteful  fron  the  public  policy  point  of  vicv.  Hot  only 
are  we  needlessly  inflefcinQ  the  cost  of  producing  affordable 
bousing,  but  ve  are  failing  to  generate  the  eoonomio  and  socially 
beneficial  spin-off  cveated  by  leoal  estployvane. 

At  worsts  this  iapedinent  maJces  a  aoclcery  of  our  profesead 
coBnmitaent  to  eguallty  of  opportunity.  It  provides  sone  basis  for 
the  charge  that  federal  prograne  encourage  the  construction  of 
housing  to  warehouse  the  poor  while  providing  economic  opportunity 
only  for  the  rich. 

In  sty  view,  which  is  shared  by  aany  in  the  field  of  constunity 
development,  Davis  Bacon  requirements  should  be  eliminated 
entirely.  However,  being  a  fairly  realistic  person,  I  could 
oBxtainly  endorse  aost  of  the  changes  being  proposed  in  the  draft 
Stenholm-Fawell  bill  as  aoves  in  UM  right  direction.  However,  Z 
would  arqrue  strongly  even  in  that  proposal  for  an  additional 
provision,  which  would  provide  a  carve-out,  or  exemption  from 
Davis-Bacon  regulations,  to  exempt  projects  under  construction  in 
census  tracts  with  either  unusually  high  unemployment  rates,  or 
with  belowaverage  aedieui  incomes. 
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On  the  othor  site,  ay  r««dlng  o£  H.R  12 31  i«  that  tbar*  are  no 
provisions  there  whatsoever  that  vili  vitlgate  the  negative  lispacts 
of  Cavle-Bacon  regulations  on  inner  city  eoonomies.  In  faot,  sons 
of  the  prsvisions  will  only  sake  natters  worse. 

First,  ths  proposed  distinction  in  thceeholds  tor  conpliance 
between  rehab  (915,000)  and  new  construction  ($100,000}  will 
dlBcriminate  against  inner  city  neighborhoods,  where  rehab,  not  new 
conAtjruction,  is  the  najoz-  Industry. 


ee«so»»dly,  the  propoAAd  inorease  in  the  threshold  for  compllancB  — 
even  for  new  construction— —is  way  too  low  and  will  have  a 
negligible  impact  on  federally  aasisted  oonBtruetlon  in  Inner  city 
areas.  The  threshold  would  have  to  be  Increased  to  $1  nillien  to 
have  any  inpact  at  all.  This  is  because  DOSt  federal  acsistanoe  is 
in  t^e  form  of  soft  seeoruiary  financing  for  rehab  projects  where 
very  substantial  rehabilitation  is  required.  A 
constTuction  contract  for  the  complete  rehabilitation  of  a  30  unit 
building  in  Qticago  runs  at  about  $1.2  aillion  with  Davis  Bacon 
wages,  but  could  be  brought  in  successfully  at  under  91  nillion 
without  Davis  Baoon,  while  enabling  the  participation  of 
neighborhood-based  contractors  end  labor.  Given  the  lengthy 
Investment  of  tine  required  to  aaoess  this  kind  of  financing 
through  city  and  state  agencies,  prejecte  of  saaller  sise  than  this 
are  rarely  econoBically  feasible,  even  Cor  local  not-for-profit 
cosmualty  development  corporations. 
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Tbirdly,  th«  proposed  provlsione  for  inprov«a«nt  in  wag* 
dat«rBlnation  proaedures  address  only  th«  frequency  of  such 
deteminations  and  not  the  critical  isaue  of  tbe  appropriatenees  o£ 
the  geographical  scope  of  aaeh  dotermination. 

Fourth,  although  tl)«r6  is  soaa  provieien  for  reducing  the  astount  of 
papenrorx  involved  by  reducing  the  frequency  of  wage  raportijjg, 
this  is  Bicre  than  offsat  by  the  requirement  to  retain  very 
extensive— and  to  my  oind,  private — records  on  et»ploye«»  that  aust 
be  ]B«a»  available  to  "interested  parties"  for  up  to  tbrae  yaars. 

Fifth,  the  extension  of  Davls-'Baeon  requireaenta  co  labor  currently 
characterized  as  "independent  contractors"  cuts  out  the  very  entry 
point  at  which  many  small  neighborhood  businesses  are  able  to 
access  contracts  in  Davis-Bacon  projects. 

Finally,  the  increased  stringency  of  enforceaent  provisions  which 
vould  allow  the  Secr«t«ry  to  tentinate  a  contractor's  right  to 
proceed  with  his  contracture!  obligations  will  substantially 
increase  the  difficulty  of  financing  any  Davis  Bacon  project. 
Financing  inner  city  projects  is  difficult  enough  as  it  ie.  Who 
vill  be  interested  in  financing— or  bonding —  a  project  where  a 
single  wage  violation  provides  the  ^ovemaent  with  authority  to 
shut  down  the  entire  job? 

Mr.  Chaiman,  the  public  resources  now  available  to  address  the 
enoxaous  needs  of  the  country's  distressed  inner  cities as  well 
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«s  rural  areas — are  pathetle«Ily  tiny.  Kow  nore  than  evar  b«for« 
v«  mimt  rvviaw  all  govermsent  ro^ulations  and  prograns  witb  a  viav 
to  noxlmlcing  tbalr  «efeotlv«naas.  I>«vic-B«oon  roform  presents  a 
xajor  opportunity  to  do  so,  while  also  clearly  sending  th«  Beseagft 
that  the  federal  govertUMnt  is  renewing  its  eonmitment  to  J»rea)cing 
down  artificial  barriers  to  ecjuality  of  opportunity.  As  it  nov 
stands,  B.R.  a 2 31  moves  completely  in  the  vrong  direotion. 
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Chairman  Murphy.  Thank  you,  Ms.  Lindholm. 

We  will  hear  from  all  three  witnesses  and  then  question  you  as  a 
panel. 

Ms.  Vinge. 

Ms.  Vinge.  Hello.  I  am  very  nervous.  So  bear  with  me  here. 

My  name  is  Diane  Vinge,  and  I  am  from  Minnesota.  I  am  the 
owner  of  L&D  Trucking  and  have  been  for  the  past  10  years.  I  am 
not  going  to  read  all  my  statement.  Obviously,  it  is  too  long.  But  I 
am  going  to  try  to  touch  on  a  few  points  that  are  most  important 
to  me. 

In  the  earlier  testimony  I  heard  today,  I  have  heard  a  lot  about 
numbers  and  statistics.  And  I  want  to  tell  you  about  my  personal 
experience  with  having  to  deal  with  the  administration  of  the 
Davis-Bacon  Act. 

Because  I  am  a  woman-owned  business,  I  am  certified  to  perform 
under  the  Federal  Disadvantaged  Business  Program.  Under  that 
program,  I  worked  with  my  Minnesota  Department  of  Transporta- 
tion and  the  Federal  Highway  Administration  in  Minneapolis — or 
St.  Paul,  Minnesota,  and  to  get  answers  to  compliance  questions  for 
the  type  of  work  that  I  do. 

When  I  decided  to  go  into  the  trucking  business  in  1983,  I  didn't 
have  any  money.  I  didn't  have  any  family  in  the  business.  I  had 
some  construction  background  from  neighbors  that  lived  across  the 
street  from  me.  And  I  decided  that  I  would  give  it  a  whirl. 

I  didn't  have  a  bank  that  would  lend  me  any  money.  I  didn't 
have  any  family  with  any  money.  So  what  I  did  was  I  talked  a 
banker  into  lending  me  $5,000  for  90  days  to  get  going,  and  I  talked 
a  contractor  into  working  with  me  and  paying  me  fast  enough  so 
that  I  could  stay  in  business. 

Well,  when  I  did  that,  I  had  no  idea  what  was  ahead  of  me.  I 
went  out  and  I  started  to  work,  and  I  received  some  contracts.  And 
in  1984,  I  was  introduced  to  Davis-Bacon. 

I  am  not  an  expert  on  Davis-Bacon,  and  I  don't  think  there  is 
one.  There  is  some  that  say  that  they  are — some  very  reputable 
ones  that  are.  But  Davis-Bacon  can  never  ever  be  figured  out.  It's 
too  large,  it's  too  cumbersome,  and  it's  too  confusing.  There's  too 
many  interpretations  of  the  Act  to  be  able  to  operate  a  business 
and  stay  in  compliance. 

In  1984,  I  was  told  that  I  had  performed  on  four  trucking  projects 
with  Federal  and  State  money  on  them  and  that  I  was  not  in  com- 
pliance. 

I  don't  know  how  many  of  you  have  ever  had  a  labor  investigator 
walk  into  your  office  and  show  you  their  badge  and  read  you  your 
rights.  Your  whole  life  and  your  whole — everything  you've  worked 
for  flashes  before  your  eyes. 

When  I  was  told  that  I  may  be  in  violation,  I  said,  "What  did  I 
do  wrong?  Show  me  something  in  writing.  Give  me  something  in 
writing." 

It's  not  possible.  The  department  refuses  to  put  anything  in  writ- 
ing. 

In  1984,  I  had  approximately  $14,000  of  my  money  withheld  on 
five  contracts  and  I  almost  didn't  make  it.  In  1988,  I  was  cleared  of 
all  violation.  I  wasn't  wrong.  I  didn't  get  my  attorney's  fees  back. 


66 

I  couldn't  afford  to  hire  an  attorney  to  begin  with.  I  didn't  get 
interest  on  my  money.  In  fact,  the  contractors  didn't  want  to  work 
with  me  any  more  in  the  beginning  because  they  thought  that  I 
was  doing  something  wrong. 

As  time  went  on — or  after  that  happened,  I  decided  I  was  going 
to  find  out  everything  there  was  to  know  about  Davis-Bacon,  and  I 
started  my  research. 

And  I  want  to  show  you  just  real  quickly — I'm  not  going  to  make 
you  look  at  it — I  have  three  books  here  of  letters  that  I  have  writ- 
ten to  try  to  get  answers  for  compliance  questions  to  Washington. 

There  was  over  113  documents,  and  the  outlines  are  here.  And  I 
know  the  questions  usually  go  one  way,  but  if  you  can  answer  any 
of  these,  I'd  sure  appreciate  it. 

But  these  are  the  questions  and  the  letters  I  have  written. 

In  1989,  the  horror  story  continued.  An  investigator  walked  into 
my  office  and  said,  again,  that  I  may  be  in  violation.  I  might  owe 
them  $100,000  or  I  may  not  owe  them  $100,000. 

At  that  same  time,  I  was  looking  at  bidding  the  largest  trucking 
job  in  the  history  of  the  State  of  Minnesota  and  by  that  we  meant 
geographical  confines  of  where  the  construction  will  remain. 

My  business  is  trucking  sand  and  gravel,  and  I  truck  it  all  over 
the  place,  up  and  down  the  freeways.  I  thought  I  had  guidance 
when  Midway  came  down.  That  said  that  you're  only  covered  when 
you  work  on  the  site  of  work. 

This  bill,  as  far  as  I  can  understand  it,  is  telling  me  that  I  will  be 
covered  when  I  haul  up  and  down  the  freeway,  when  I  go  to  a 
gravel  pit,  pick  up  my  loads,  bring  them  back,  which  I've  watched 
for  10  years,  and  we  finally  got  a  decision  on  Midway  that  we 
weren't  covered. 

I  don't  know  why  we  need  to  expand  this.  I  can't  get  answers  to 
compliance  questions  as  they  are  right  now.  I've  got  letters  in  here 
that  are  4  years  old,  asking  them  whether  or  not  the  department 
that  has  wage  and  hour — whether  or  not  I'm  covered  hauling  from 
a  certain  gravel  pit. 

And  my  responses  have  been,  in  4  years,  "You  didn't  give  us 
enough  information  to  render  a  response." 

"It's  in  litigation,"  meaning  Midway  was  in  litigation,  "so  it's  not 
appropriate  for  us  to  respond." 

But  in  the  meantime,  I'm  trying  to  run  a  business.  And  Federal 
Highway  is  still  building  roads.  And  every  day  that  I  operate  my 
business  I  feel  like  my  checkbook  is  sitting  there  open,  waiting  for 
someone  to  come  in  and  tell  me  I  did  something  wrong.  They  won't 
tell  me  what  I've  done  right  or  what — they  won't  tell  me  what  is 
right. 

Bear  with  me. 

The  expansion  of  the  bill  to  independent  truck  haulers,  contrac- 
tors— independent  contractors  particularly  affects  my  business.  I 
hire  independent  contractors  to  pull  my  trailers. 

As  a  small  business  owner,  as  I  said  earlier,  you  don't  have  the 
credibility  or  the  funds  or  the  credit  or  the  expertise  or  the  stami- 
na or  any  of  that  to — when  you  start  a  business.  I  chose  to  use  in- 
dependent contractors  to  pull  my  trailers.  People  say  I  broker  inde- 
pendent contractors. 
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I  say  that  everybody  brokers  everybody.  I  think  the  unions 
broker  laborers  and  mechanics.  That's  how  they  get  paid. 

I  have  35  to  40  men  and  women  that  pull  my  trailers,  with  all 
different  kinds  of  equipment,  all  different  kinds  of  makes  and 
models  of  their  equipment.  I  don't  know  how  in  the  world  I  would 
prove  to  anyone  that  they're  receiving  prevailing  wage.  It  is  impos- 
sible. 

There's  a  nonenforcement  position  that  has  been  taken  since 
1931.  I  don't  know  what  the  impetus  is  behind  it,  but  I  know  that  I 
have  had  a  lot  of  problems  with  the  unions.  They  don't  want  to  see 
my  independent  contractors  pulling  my  trailers. 

Unfortunately,  I  don't  have  the  funds  to  go  out  to  pull  35,  40 
tractors  to  pull  those  trailers. 

I  have  watched  my  independent  contractors  over  the  years  buy  a 
truck.  We  scraped  together.  We  waited  for  our  money  together. 
And  I've  watched  him  buy  another  truck  and  hire  an  employee  and 
put  an  employee  in  that  truck.  And  I've  watched  him  do  it,  and 
I've  watched  him  grow.  And  we've  had  our  good  times  together  and 
our  bad  times  together,  but  we  are  sustainable  now,  and  we're  like 
family.  And  I  think  that's  what  business  is  all  about. 

One  of  the  last  things  I  want  to  read  to  you  is — very  quickly — the 
Federal  Highway  Administration  is  an  agency  that  I  ask  a  lot  of 
questions  to  whether  or  not  I'm  covered  with  Davis-Bacon  when  I 
haul  from  a  certain  pit.  I  have  30  days  to  bid  a  job,  30  days  from 
the  time  it's  advertised.  I've  got  letters  in  here  that  are  5  years  old 
asking  a  question  so  I  could  bid  the  job  accordingly.  I  can't  get  an- 
swers. 

Federal  Highway  will  give  me  those  answers.  They're  experts  in 
it,  and  they  will  tell  me  whether  or  not  I'm  covered,  based  on  their 
experience  in  the  past  with  wage  appeal  board  decisions,  court  deci- 
sions, everything  that  they  have  documented  as  authoritative  opin- 
ions. 

But  you  know  what  the  department  tells  me,  2  years  later?  "You 
shouldn't  have  listened  to  Federal  Highway;  they  have  no  author- 
ity. We  have  the  only  authority  to  interpret  Davis-Bacon." 

In  fact,  what  I  can  do — what  they  tell  me  I  could  do  is  go  sue 
them  for  giving  me  the  wrong  information,  but  in  the  meantime 
you're  not  relieved  from  your  duties  to  pay  employees  the  correct 
wage. 

I  cannot  continue  like  this  fireman.  And  I  want  to  just  very 
quickly  read  to  you.  This  is  a  letter  from  the  Federal  Highway  Ad- 
ministration in  St.  Paul,  Minnesota.  And  I'll  just  highlight  the  im- 
portant parts  of  it: 

Julius  Dorweiler,  May  12,  1989 — this  is  before  a  meeting  when  I 
flew  out  to  Washington  here  to  meet  with  the  Department.  They 
wouldn't  answer  my  letters,  so  I  got  on  a  plane  and  came  out  here. 

After  that  meeting,  by  the  way — we  had  the  Solicitor's  Office 
there,  we  had  a  lot  of  people  there — I  flew  right  back  to  Minnesota, 
and  I  wrote  a  letter.  And  I  said,  "This  is  what  I  understand  to  be 
correct  based  on  our  conversations  here  today." 

A  year  later,  they  wrote  me  back  and  said,  "You  are  not  to 
assume  you're  correct.  We  are  drafting  a  response." 

Six  months  later,  I  wrote  them  back  again  and  said,  "What  is 
wrong .'' 
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Six  months  later,  they  wrote  me  another  letter  and  said  they  had 
already  told  me  they're  drafting  a  response. 

Five  years  later,  I  had  no  response. 

All  the  documents  are  here  if  you  care  to  read  them. 

The  Federal  Highway  Administration  said,  very  clearly:  "We 
have  so  many  lawsuits,  counter-suits,  or  legal  or  administrative 
proceedings  going  on  that  it  is  difficult  to  maintain  focus  on  the 
fact  that  our  purpose  and  mission  is  to  get  highway  projects  built 
at  the  lowest  possible  competitive  cost. 

"The  contract  administration  process  is  in  a  constant  state  of 
turmoil.  Conflicts  between  Federal  and  State  labor  regulations  and 
conflicts  in  interpretations  of  labor  regulations  with  the  Federal 
Highway  Administration,  the  State  Transportation  Agency,  and 
the  Federal  and  the  State  Departments  of  Labor  makes  it  impossi- 
ble for  anyone  to  give  any  authoritative  guidance  to  anyone.  Conse- 
quently, no  one  knows  what  the  labor  requirements  are  or  how 
they  are  going  to  be  administered. 

"This  is  similar  to  the  old  adage  that  figures  don't  lie,  but  liars 
can  figure.  It  is  obvious  that  people  are  playing  with  the  facts.  You 
play  with  the  facts  to  achieve  your  objective  be  it  to  achieve  the 
lowest  possible  project  cost  or  to  maximize  payments  to  labor.  One 
way  or  another  the  real  facts  tend  to  be  ignored.  How  can  labor  tell 
contractors  that  Federal  Highway  Administration  and  the  State 
agencies  are  giving  them  wrong  information  when  they  can't  even 
establish  what  is  right? 

"What  a  boondoggle.  It  is  like  a  Chinese  fire  drill — nobody  knows 
what  is  going  on. 

"Frankly  speaking,  we  are  at  a  loss  to  figure  out  what  to  do  next. 
It  would  seem  that  the  only  way  we  can  be  safe  is  to  tell  the  State 
and  the  contractors  that  Davis-Bacon  washes  applied  to  any  and  all 
work."  In  reading  this  bill,  it  looks  like  the  Department  has  al- 
ready achieved  what  this  legislation  sets  out  to  do.  They  are  cover- 
ing everything  by  matter  of  interpretation.  There  are  thousands  of 
investigators  out  there.  This  bill  is  open  to  as  many  interpretations 
as  there  are  investigators,  depending  on  what  they  want  to  do  and 
how  they  want  to  play  with  the  facts. 

The  other  issue  I'd  just  like  to  real  briefly  finish  up  with  is  the 
carry-out-the-contract  language.  And  as  I  read  that,  it  appears  to 
me  that  anyone  that  performs,  any  employee,  laborer,  or  mechanic 
that  performs  any  work  to  carry  out  the  contract  would  be  covered 
by  Davis-Bacon. 

And  I  guess  I  would  like  to  ask  the  committee — I  know  the  ques- 
tions go  this  direction,  but  if  I'm  going  to  a  gravel  pit  55  miles 
away  from  the  project  site  and  I  pick  up  a  load  of  gravel,  do  I  have 
to  provide  certified  payroll  reports  for  the  employees  in  that  gravel 
pit  that  load  that  rock  and  their  secretaries  that  print  the  bill  of 
lading  when  they  weigh  it,  and  the  Culligan  man  that  delivers  the 
water  to  the  water  pit? 

I  mean,  they're  all  there  because  they're  providing  services  for 
the  contract. 

Now,  that  might  sound  silly,  but,  believe  me,  it  isn't.  I've  got 
questions  in  here  and  letters  asking  whether  or  not  a  gravel  pit 
that's  55  miles  away  from  the  project  site  is  covered,  and  the 
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answer  is  simple,  yes.  We  can  no  longer  rubber-stamp  everything 
and  say  it's  covered.  There  has  to  be  some  sense  of  fairness  here. 

I  would  like  to  know  what  the  rules  are,  and  if  someone  could 
give  me  those  answers  in  a  timely  fashion  so  I  could  bid  a  job 
within  30  days  of  the  time  of  the  letting,  that's  what  I  would  like  to 
see. 

Davis-Bacon  is  preventing  small  businesses  like  myself  from 
wanting  to  work  on  federally  funded  projects.  I  don't  believe  Con- 
gress intended  this  to  work  that  way. 

I  don't  believe  that  Congress  intended  that  a  minority  contractor 
come  in  business — wants  to  see  them  come  into  business  on  the  one 
hand  and  on  the  other  hand  wants  to  put  them  out  of  business  be- 
cause your  bootstrapped  with  paperwork  so  damned  hard  that  you 
can't  even — you  can't  even  do  it.  You  don't  have  the  resources,  the 
time,  the  employees,  or  the  money  to  do  it. 

My  ultimate  goal,  I  would  like  to  see  Davis-Bacon  repealed.  And 
in  the  alternative,  I'll  do  anything  I  can  to  straighten  out  this 
mess.  Thank  you. 

[The  prepared  statement  Diane  Vinge  follows:] 
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My  nan*  is  Diana  vini«  Crea  Minnaaata  and  I  as  the  owner  of  l  6  0 
Truaking  W-i^Z-^  Zno.  z  want  to  tnaxOc  tha  coaBi«ti  •  for  tba 
opportunity  to  ap«aM  bafora  you  today,  itila  is  trv  iy  arf  honor  an^  X 
hop*  you  will  conaidir  By  ooaoMnts  and  doCMmantatl  ye\   befor*  you  vota 
on  this  bill. 

X  hava  ow7)*d  and  oparat*^  ay  ooapany  since  1»«},  f  toaua*  t  an  a  voaan 
ovnad  buainaaa  t  aa  flartif i*4  to  parfom  as  a  dis«  Ivantagad  businass 
antarprise  under  the  Federal  psoqetM, 

Moat  of  ay  work  la  parforssd  in  Minnesota  on  Fad*)  illy  Funded  hi^hifay 
projects.  My  work  prlaariiy  oonsiats  of  hauling  sz  nd  and  gravel 
products  to  and  fros  eonstruetion  sitae. 

tn  1.9S3  X  decided  to  go  into  the  trucking  buaineee .  X  did  not  bavs  • 
father  in  the  baainaM  nor  did  I  take  over  an  aieli;  ting  business.  Mhat 
X  had  was  so»e  baokground  in  the  oonstrootion  indi  atry  and  a  desire  to 
seek  the  Aacrican  drtaa  and  own  By  own  business,  i acause  of  ay 
inability  to  secure  (Inanoing  I  ranted  one  belly  c  uasp  trailer  and 
found  an  index^eadent  contractor  with  a  tractor  as  eager  as  X  was  to 
fiitd  the  Aaerioan  draaa.  Since  that  tiae  X  have  gi  pwn  to  own  38  belly 
duap  and  and  duap  txkilers  and  have  watched  the  ir  dependent 
oontractore  achieve  aaoeess,  buy  ether  trucks  and  hire  eaployeas. 

Z  oooa  before  you  today  not  as  an  expert  but  as  a.  contractor  wbo  has 
to  liv*  with  Davis  Bacon.  Bveryday,  365  days  of  tl  a  year.  X  would  like 
to  share  with  you  aoaa  of  ay  cxperieneee  with  th«  OSDOL  and  the 
Banner  in  whioh  they  adainistar  the  Davis  aacon  Ac  t« 
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Zn  19e9  •  USDOL  inv«Btigator  walked  itrto  ay  offici  ,  sbMMd  m«  h«r 
b«d9«  mnA  *ak«d  to  8*e  all  of  ay  paymaat  records.  Z  kiMW  cba  «»« 
ooBing  beaaii««  all  of  th«  truokan  In  Minnaseta  v<  f  bain?  hit  with 
investigations  at  tha  aaae  tlwa.  tha  had  alao  alt<  ady  oallad  tha 
contractors  I  was  wor)cing  for  and  told  thes  that  :  Bl9ht  be  in  non- 
coaplianoa.  Whan  aha  flnishad  tha  told  M  that  Z  3  ight  ova  tha 
Dapart»«nt  9X00 «000  dollara  (tnd  Z  sight  not.  Sh»  >  hovad  ste  «  copy  of 
an  opinion  lettar  and  pointad  out  tha  lanfoafa  can   tha  first  pafa  aa  to 
Mhy  Z  was  in  ntw^oosplianea.  Z  pointad  out  tha  lai  guaga  on  tha  aaeond 
paga  that  shovad  I  was  olaarly  iz  conplianoa.  She  argued  that  page 
ona  eaaa  before  paga  two.  Z  followed  her  baoX  to  Jar  office  to  gat  a 
oopy  of  what  she  said  woold  be  guideline*  for  futi  to  ooaplianca  with 
her  Departaent. 

When  we  arrived  her  Director  refused  to  give  ae  ai  ything  and  said  that 
there  was  eoaathing  In  writing  somewhere  but  it  W4  •  their  Departaants 
internal  policy  they  vera  relying  on.  Z  stressed  1  hat  X  needed 
Boaething  In  writing  sc  I  toew  how  to  bid  worfc  in  the  future. 

Zfiey  instructed  ae  to  send  thaa  a  letter  in  writii  g  with  ny  <tu«stlcns 
and  they  would  forward  it  en  to  th«ir  regional  of :  ice  in  Chicago  and 
they  would  forward  it  on  to  Naahington,  wage  and  leur. 

Z  followed  their  inatructiona.  Zn  the  ««nui  tiae  1  was  continuing  to 
run  ay  busineea  and  was  in  the  process  of  bidding  the  largest  trueJiing 
job  in  the  history  ef  Kinnasota.  The  job  was  to  t;  xe  ai^iroxiMtely 
three  years  and  would  include  the  hauling  of  mill,  ons  of  yards  of 
aatezial  to  and  fro«  the  site  of  work.  X  was  not  •llling  to  bid  such  t 
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l*r9«  projftot  ujilAM  v\d  until  I  had  antvtrs  Co  v    fUMtion*  froa  th« 
o*{>«rCa«ne.  All  of  th»  inv«atl7«tlons  that  X  Xn«v  about  vlth  tht  otbaar 
trucking  ocoapani**  v*r«  in  r^fazxls  to  hauling  to  i  nd  frea  tb«  ait*  o£ 
work.  Thia  it  Mhat  traixsplrad  than  and  Cor  tb«  nc:  t  four  yaara  for 
that  job  and  savaral  others  Z  hav«  oeaplatod  dorii  9  that  ti««. 


1}     When  Z  aakad  th«  D«p«rta«nt  a  quaatien  fox  tu*  ura  applioation  they 
told  ae  they  would  not  deal  with  hypothetical  aiti  atiena. 

2)  When  t  asked  th«B  for  aaewers  for  an  upcoalng  prefect  with 
apeoif ie  facts  they  told  se  there  vea  not  enough  '  aforaation  to  render 
•  definitive  opinion. 

3)  When  Z  a«ked  tt)*e  what  additional  informtion  they  required  they 
did  not  respond. 

4]     Kben  t  aaked  thaa  for  a  decision  by  a  •peeifl<    date  to  that  X 
could  Md  the  job  aooordingly  they  did  net  reepom  . 

S)     When  X  found  a  Court  deoiaion,     NAB  daolaion  e  r  an  Adainiatratora 
opinion  that  deeoribtd  ny  haolina  aotivitiee  and  ]  aiied  on  it,  abeent 
any  guidance  froa  the  Oepartaent)  they  told  ae  th:  t  J  ahooldn't  h«7« 
relied  on  it  becauae  the  opinion  was  faot  epecif i<    only  to  the  j^  in 
9i«ation . 

t)     When  X  e«nt  a  letter  through  ay  Coagresaaan  ar  king  the  question* 
th<y  told  ae  that    it  oould  take  tour  aontha  for  c  n  answer  whioh  is 
au<w  better  than  s«n5ing  it  e»  a  regular  eitizen.  Kavtmr,  in 
answering  t2>e  CongreMaaa  they  responded  fay  sayin<   that  ttte  sahjeets 
at  issue  were  eurrencly  under  litigation  and  it  w  old  net  be 
appropriate  for  thea  to  respond  at  this  ti»e. 

7)     When  T  guestiomrl  the  Departaant  aa  to  when  tt  ay  thought  the 
litigation  would  be  resolved  they  told  ae  It  ooulc  take  up  to  ten 
yMrs. 

•)     When  z  flew  to  Washington  and  aet  with  tbs  Da;  artaeot  to  ask 
specif  io  questions,  returned  hoaa  and  oonf  irsed  It '  writing  ay 
uxtderetaciing  of  the  aeeting,   they  did  not  agree.   They  sent  ae  a 
letter  telling  ae  tl^^t  I  should  not  assuae  t^at  •^  arythlng  in  ay 
letter  was  oorreot  aitd  tbey  ere  drafting  a  responf  a.  Vonths  later  X 
wrote  to  thea  and  pleaded  for  a  response  sjsd  t^ey  told  ae  ttiat  they 
had  already  told  ae  that  they  are  drafting  a  respt  nae. 

9)     When  Z  told  thea  two  years  later  Z  was  going  1  0  cloae  «y  file  &rd 
assuae  ay  onderstendlng  of  the  meeting  that  took  2  laoe  in  t^tir  off  io* 
was  oorreot  they  toli  »e  they  are  still  in  the  pre  ^ei  of  drafting  a 
response. 
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10)  Hh«n  I  told  tb*ri  I  r«ll«d  em  th*  0«p*rt3i«nt«  wn  rlttld  Operation 
Handbook^  which  m*  x«o«iT*d  through  th«  Trtmdvm   >t   Inforaatlon  Aot 
•M  la  an  tnt«mal  policy  book  for  th«  D«p«rtaent ,  th«y  told  M  th«t  I 
CMi't  r«Iy  on  it  b«ii«us«  It  la  constantly  baiiv]  u  >dat*d. 

11)  Mh«n  2  told  then  that  Z  rallad  on  an  anawar  t  >  a  quastion  9lv«n  to 
«ta  bv  a  uSDOt  invaata9ator  froa  by  hosw  stata,  th  ly  told  m  that  h«  or 
aba  had  no  auUxority  to  tall  aa  anything. 

12)  Mh«n  Z  told  tha»  I  act«d  in  9ood  faith,  parml  laibla  aa  a  dafanaa 
under  tha  Oood  Paitli  BaUanoa  in  tba  Portal  to  Po  rtal  Aet,  thay  told 
»•  Ignoranoa  is  no  (ixooaa  and  i  should  hava  wrltt  a  to  th« 
Administrator . 

15)  Mbsn  2  told  thaa  that  z  oaly  hava  30  days  to  »ld  a  projaot  and 
that  Z  vaa  glvan  anftwars  to  ay  quostiona  by  tha  r  idaral  Highway 
Adalnlatratlon  thay  told  aa  that  that  advlca  fllve  i  by  tha  oontraotlng 
agancias  can  not  ba  raliad  upon  by  a  ooctraotoc  »  loauaa  the  DepartiMnt 
aaintaina  that  It  turn   amilualya  authority  to  lnt<»  -pft.   apply  and 
anforea  tha  Oavia  &<con  Act. 

14)  ffhan  z  told  than  that  30  days  was  obviously  n  rt  enough  tiaa  to  9«t 
•n  «As«far  back  in  wilting  from  thaa  thay  ahruggad  thair  shonldara  and 
aak  B«  whathar  or  act  Z  plan  on  staying  in  ooapli.  no«  1b  th*  futura. 

16)  Whan  z  aa)Md  th«a  to  glva  aa  soaathin«  In  wrl  ing  ao  that  I  can 
rtsy  la  ooaplianoa  thay  told  aa  tha  Adalnlstrator  la  tha  only  ona  that 
eould  put  it  in  writing. 

16)  When  z  told  thas  2  thought  Z  was  In  ooapliano  basad  on  thair 
Piald  Oparations  Rardbook  and  ahowad  thaa  tha  psg  •  that  addrassad  the 
lasua,  thay  asXad  b«  bow  I   got  a  oopy  of  It. 

17)  Whan  z  said  to  thaa  *if  you  won't  anavar  aa  o<  uld  yeo  at  laast 
tnrwar  tha  Kinneaota  Departaant  of  Transportation  (who  had  writtan 
four  lattors  to  tha  Dapartaent  for  clarification  i  o  thbt  thay  oculd 
tall  thair  oofttraotera  what  tha  ruloa  ara)  thay  tj  id  ae  thay  daal  with 
avary  iaaua  on  a  oasa  tay  easa  baala  and  would  not  deal  la 
genaralities. 


Z  hava  continuad  to  opcrafca  ay  Ijusinaas  and  hava  i  sad  ay  bast 
judgaaant  whan  it  comma   to  ooapllanaa.  All  tha  wh:  la  Z  hava  wor)ied  to 
gat  ay  handa  on  •wxy  court  daeialon,  WAB  dacisioi  and  Adainlstratora 
opinion,  that  Z  oan  find  that  ralataa  to  truoklng  activitias  on  Davis 
Bacon  oovarad  projaots.  Z  aa  on  Una  with  tha  bu.;  letin  board  with  the 
NAB  so  that  Z  can  ,  through  ay  oonputar,  laam  of  dacisions  quickly 
so  that  z  know  hew  t9  bid  in  tha  future.  This  is  >  ot  tha  way  to  run  a 
businees. 
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Thtr*  $f  tttt*  •9«iei««^  contractors,  cuppll*rs,  rtt]»-eontjr*ct«r«  tnd 
&ttom«ys  in  Kini>M<>t«  »M  *oro««  th*  country  tfhc  bavi  n«tworK«d  to 
try  and  kMp  up  wlti.  "vtut  U  9oLa9  on".  Mi  aU  h  fw  that  «os«or«  &a« 
reoaivad  an  answar  t«  t  coapllanoe  quastion  that    an  ba  ahar^d  witii 
tha  raat.  w«  continua  to  abaXa  our  haada  and  wond  c  wban  it  will  all 
and.  Tha  oyraciaa  ia  pitiful.  i»a  all  aay  "tbia  is  war  qovamaent?" 

In  ay  paoHasr*  you  will  aaa  a  I09  of  ovar  100  lett'  ra  and  docuB«nta  Z 
ao4ulrad  in  ay  attaaj^ts  to  gat  ansvara.  You  will  ;  lao  find  a  ^ona  I04 
witft  ovar  50  p«»pla  I  h«va  contacted  to  flat  anaw©;  a.  I  can  aaaura  yoti 
tjvat  I  had  to  na)M  rap«atad  pfaona  attaspta.  I  var.^    you  to  )atow  that  to 
tha  tiiM  of  this  haarlnfl  tha  only  ansvar*  I  hava  i  aoaivad  ara  lettars 
tailing  «a  thay  ara  ^olng  to  draft  a  raaponsa,  th< /  don't  h«va  anough 
iTxformatien  to  randar  ena  or  the  currant  aubjact  :  attar  ia  in 
litigation. 

In  susaation,  roads  oontinua  to  b«  lyoilt,  tha  rwf  continuaa  to 
oparata  ita'  prograa    and  oontraotora  and  contracting  asanoiaa  atlll 
don't  knov  what  tha  ralas  ara.  Contraotora  liXa  a;,  lalf  can  only  guasa 
aa  to  bow  aany  othar  oontraotora  wa  ara  bidding  ac  linat  who  hava 
anawara  to  q[uaatiena  that  wa  don't.  X  hava  watched  contractors  bid 
projects  baaed  on  tb«ir  undaratanding  of  t^a  Act  » id  found  out  later 
that  they  were  wrong.  X  have  also  watched  contract  jrs  bid  projeots 
ba£ed  on  their  undanrtanding  of  tha  Aot,  ware  chai  jed  with  a  violation 
and  hxmdreda  of  thou^unds  of  dollars  later  found  c  it  they  ware  right. 
They  ware  not  given  back  their  attorneys  feea  or  i  itareat  on  thair 
Boney.  Thay  weren't  oven  given  aa  Buoh  aa  an  apolc  ;y,   I  guest  thata 
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tb«  prio«  you  pAy  v^t«n  you  do  ]M«ine««  with  Um  q  >vcrna«nt. 

Th«  Department's  ln«ff«ativ«  ««liBlaixtrfttion  of  tit:  Aot  !•  •ntiraly 
r«Mpontlbl«  for  t»«  un«vttn  playing  f t*ld  thrt  «xj:  ta  in  tha  industry 
and  has  cost  tba  taiipayars  ot   this  country  joillioi  s  ot  dollars. 

X  aysalC  oontinua  to  asX  ooapl lanes  qusstlona  to  1 1ts  o«partii*nt  while 
oth«r«  hav*  given  up.  otbara  ask  stata  agancias  ai  a  th«  rwk  and  ara 
cooplataly  unawara  tiiat  they  can't  rely  on  thair  t  Ivioa.  othars  have 
been  inveeti^ated  anl  payed  f ine«  Cor  violatione  t  koauee  tha  local 
U0DOL  oftioes  did  not  Icnow  what  tha  ourrent  rulea  «ere.  Spaeifieally 
•inoe  the  Midway  deoislon  beoasa  law. 

Others  have  payed  tines,  knowing  full  well  they  vc  re  not  in  violation 
but  could  not  afford  the  ettomeys  tmt   for  the  ne  rt  tan  years  to 
fight  it.  Othere  peynd  finee  just  to  get  thea  out  >t   their  office. 

The  new  language  in  this  bill  gives  any  ■interestei  person"  the  right 
to  bring  an  anforceemt  action  for  a  violation,  eg  tinst  a  contracting 
agency  who  entered  irte  a  contract. 

<Onde»  this  provision,  the  "intarested  person"  say  :  <rlDg  their  ection 
in  any  tMited  States  distriot  oourt  where  the  viol,  tion  took  place. 
Oiven  ay  last  four  yaare  of  unanswered  guaa^ens  ai  d  tha  letters  X 
have  written,  that  appears  to  be  when  Z  will  gee  ai  svere  to  ay 
ooaplianoe  gu^rtiions,  while  staztdirg  before  a  distj  lot  oourt  judge* 
This  amuses  »e  because  undar  the  ourrent  adsinist]  ation  of  the  Act. 
contractors  are  not  allowed  to  go  into  district  001  rt  and  ask  for  a 
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ruling  on  *  ocrfmrmgt   itoa  b*oau««  tb*  Dep«rta«nt  <  «s«nds  th«t  W« 
«xhku«c  all  ef  our  •Aminicti'Vfciva  r*a«di*t  fir«t.  Tb*  adminlrCratlv* 
r*««di«s  thay  »r«  spMJcing  of  eensista  of  an  KL3  i  •uring,  NAB  haarlog 
aod  eoontlass  d«lay«  b«o«u««  tha  OapartBant  oontlt  a*lly  requaatt 
extenBlotui  of  tiaa  btaausa  they  axa  ao  bu«y. 

blowing  any  intar«st«<l  paraoa  tb«  right  to  go  dii  totly  into  district 
court,  whlla  tfta  eootractor*  apand  four  yaara  axht oat Ing  thair 
adalnlatrative  ramadias  la  rideulous.  Wbat  vill  he  ^pan  if  tha  diatriot 
court  rulaa  that  tha  ra  ia  no  oovaraga  and  tha  Dapc  rtaant  aaya  four 
yaara  latar  that  tha  re  ia?  z  know  what  will  happei  ,   tha  Departsant 
will  uaa  tha  ayouaa  -:hat  thty  ean't  anavar  ay  futi.  fa  oo^lianoa 
gueatlons  )>«oaaaa  tb4  itaua  ia  is  litigatioh. 

If  tha  Dapartaant  oa\tlim«>  to  rasaia'tha  only  ast  lority  to  ansvov 
conplianoa  ^luaationa,  than  thay  >uat  t>a  ordared  tc  answar  thoaa 
quaatlona  vithin  tha  aaaa  laotmt  of  tina  tha  contx leting  agenoiaa  give 
us  to  bid  a  job.  Zf  i:ht  oapartJMnt  doas  not  do  it.  It  should  M  bsld 
aoootintabla  for  thai;:  aetiens.  Coatraotors  li3(a  aji  »alf  should  hava  tha 
ri^ht  to  bring  anforcaBeot  soticns  against  tha  Dcf  irtaaat  for  not 
ansvaring  our  qaestlons  in  tha  first  plaoa> 

Tha  Dapartaant  should  daf  ar  to  tha  contraoting  *g«  wias  vbo  bava  tha 
expartiaa  and  vorX  d.-illy  with  thair  prograa  and  1« ;  thas  daoida  whan 
Oftvis  Baoon  applias.  Violations  sada  aftar  ths  cor  iretcting  a^onoy 
givas  a  ruling  of  co-farAga  oould  than  ba  fellewad  ap  by  tha 
Dapartaant. 
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Davis  Baoen  i«  •  ni^IitBar*  for  tbost  of  u«  who  b£  «  to  d««l  witb  it. 
Th«  ftxpansioa  UlX*a  about  in  this  bill  will  not  :  o1t«  tho  ^roblsa  e( 
oontraoftor*  racsivir^r  tlasly  aasmrs  to  eosplianc. '  qu««tions.  It  will 
only  cofipllc«t«  tba  p>roo«sc  avan  forthar  and  tia  i  p  our  oourts  with 
burdansoaa  litigation. 


(1)   foT*"*^°"  "^  ""■'fa'^7*  •'^^  <t>dap«rtdowt  cffptfaMora. 
Praeantly  tba  001  ia  taking  a  non-anforoaxant  poai  tlon  on  Independant 
contractor*.  The  rae»on  thay  ar«  ^ing  bo  is  ]»«oai  se  tbay  have  novsr 
b**n  abla  to  cosa  v^  with   a  fonnla  for  ooapansati  >n.  Aftar  «0  y*ars 
of  non>anforc«Bflnt«  t  aa  suapicious  u  to  the  aoti ?•  for  doing  it  nev. 
Tba  for>ul«  that  is  IDcely  to  b*  aatablishad  undat  rulaaaking  la 
likaly  to  \^M.\*  V*  opan  to  avan  aora  intarpratati%  i   and  oottplianoa 
problaas  and  questioais.  An  axaspia  in  By  aituatior  is 
that  I  pay  truokara  n   contract  amount.  Their  aqul;  JMnt  variaa  in  year* 
aa}(a  and  aodal  and  cm  haul  diCfarant  pay  loads  ar  1  Bfttariala.  Hov  in 
the  world  would  X  priva  to  tha  Dapartaant  that  he  )r  aha  ia  raoaiving 
pravailing  wagaa?  It  siaqply  ian't  pesaibla  and  th«  Dapartsant  kaova 
it. 

'  2nd0pefld«nt  oontractura  as*  aaall  buainaas  mmars  ii>d  not  aaq;>loyea*« 

I  ean  tall  you  froa  «ncp«rianoa  that  ay  hosa  ttata  >t  Hinnasota  has 
triad  it  and  it  failod.  hm   aitpactad,  tha  AbJ  vbo  « >provad  tba  oovaraga 
notsd  that  litigation  vould  raault  and  a  eonatitvtt  .enal  ohallonge 
vould  Bost  likely  ba  wagad.  Tba  isaua  was  narrowad  down  to  vhathar  or 
hot  ve  can  tall  a  paiticular  group  (indapandant  cottrvotora)  of 
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busln«ss  o<m«rs  w&«t  th«y  *a*t  ditxsf  tor  ttoalr  t  wrvloM  tnd  not 
CfthT^.  Thl«  »!••«  «n  •qoal  protvotion  arvTiMnt   uut  eanjwt  b« 
ignored.  ThlB  t)«in«  «  politioAl  Isaiu,  tha  aU  re  joaMndad  th«  polloy 
co«Bltt««a  of  th«  logielatur*  look  at  It  «nd  ravl  ^  tha  origin*! 
lnt«nt  of  th«  D*vi«~Baeon  Act, 

Coaaon  sanad  did  not  prevail  in  icinnwota.  K^Mlf  'and  f*7«ral  oth*r« 
•ought  and  rac«lv«d  r«li«f  in  court.  Tha  bottom  1  jis  la  "bow  can  v« 
t«Ll  a  particular  group  of  buainaat  ovnera  wbae  t  ay  nuat  pay 
tli«Ba«iv««  and  not  othara?" 

ntia  lagislation  attaoqpta  to  do  th*  aaa*  thing  h*:  a.  Wfcaa  Z  atartad  ay 
bu«tnesa  X  oboaa  ts  buy  bauy  dtuqp  trailers.  3  "]»  olwr*  indapandant 
contractors  to  pull  ay  trailers.  Tbe  unions  "br^t r"  laborara  and 
aa^uaies.   X  should  oot  be  poniahed  because  of  tt)<   way  Z  do  bosinecs. 


We  Kust  raaesber  tbat  aoet  every  suooessf  ul  eaiploi  tr  started  out  vith 
a  dreea  and  an  idea.  Z  syself  eould  not  afford  to  imy  sycelf 
prevailing  vaga  aitd  sea  ay  business  grow  at  the  se  f  tise.  itie  ters 
prevailing  ia  aislaading.  Prevailing  wage  in  ay  aj:  la  ia  union  acale, 
period,  given  the  aatie  up  of  tha  vork  force  and  tb  i  daeline  in  union 
•eabership,  the  pravuillng  rate  eetabllahed  is  noc  prevailing  in  the 
area.  The  survey  eetlwds  and  the  groups  who  have  a  istared  the  gaae^  to 
to  speak,  keep  the  prevailing  rate,   union  wage. 

Beeanse  of  the  prevailing  wage  rates,  eontraotort     ike  syself  have 
stayed  away  froa  Federally  funded  projects.  This  h  a  decreased 
ooapetitlon  and  driven  the  costs  of  projects  higbe  ;. 
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Mm  *or*  and  »or*  in<l«pand«n«  eoDtracrtors  s«ak  the  AJMirloan  dr*«ai  to 
own  their  own  bu«iiKM««B,  otrtain  group*  continue:  t«  insist  th*y  vet 
•«ploy««».  Tb«  KUtB  titm  ruled  in  ftvor  of  tba  inJ  ipendent  oontrtotori 
*•  recenUy  as  IBM     The  D.C.  circuit  mgt—^  that  independant 
contractors  can  contract  thalr  servioas  fr«a  from  organisation.  X 
think  tAis  couDlttafi  should  dacld*  vhathar  or  net  it  wants  to  tavpar 
with  judiolal  dftdfliens  alaady  daoidad. 

A  a^aQ^  in  the  in(k'p«n4«nt  oontraetor  status  wil  '  stysie  Cutura 
•ntrapranaurs  and  jeb  ^rowtft.  The  cost  to  ttM  taxi  ayars  to  iqplaasnt 
it,     added  to  the  loss  of  job  creation  and  aass  a  hfusion  and 
litigation  that  vill  rMult  is  not  in  the  haat  ini  eraat  of  the 
taxpayers. 

(3)     ttttanaton  of  eoyyraoe  to  cff»alta  auanllera  v  Ho  parfarn  »Tviefg 

«■  lihftrwn  or  Bwrmlna  fa  'orry  cnrt;  XM  firmtcai  tli- 
Unlass  Z  aa  missing  to«*thisg#  virtually  anyone  wr  »  oontributes 
anything  to  a  federaily  runded  project  aust  race  it  >  prevailing  wage. 
Th«  aiiaaples  z  aa  at^Mt  to  give  say  sound  co&ical   Tut  Z  oan  assura  you 
thay  are  not.  This  iu  vnat  bappena  in  the  real  world.  Sarvloes 
perforsed  to  carry  e^rt  the  coxttraot  vould  seen  th«  toUowingt 

a .  Baployees  in  f  aotoria*  that  produe*  tha  preducTt  t? 

b.  Tha  print  shops  ex^ployttes  who  prodooe  tha  invoi  les  for  the 
factories  that  prodwie  the  products? 

a.   1%e  paper  oeapanitis  euployees  %«ho  supply  tha  px  :nt  shop  with  the 
paper  to  produoa  the  invoices  for  tha  f sctoriea  tb  t  produce  tha 
products? 


d.  Tha  tree  ooitpanlac  e«pXoye«s  that  outs  tha  traa    that  supplies  tham 
to  -the  paper  ooapany  who  supplies  tha  paper  to  the  print  shop  to 
produce  the  iovoioea  for  the  f aotories  that  produo :  the  products? 
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fturthar  flxaaplAS  urct 

•.  at««l  taotorl«s  -  any  p«r»cn  or  cospviy  ttott  ai  ppli«s  th«ir  faotory 
with  product*  ' 

t.  Landso«p4n«  aoap«iil««  -  any  paraon  ox  coM^any  i  ho  a^^pllaa  thatt 
coBfMUiy  with  product a 

ff.  Oraval  pit  -  any  parson,  coapany  or  land  ownar  »ho  suppliM  th«ir 
pit  or  a«m«  tha  minaral  prodnata  and  Utair  aaploy*  ra 

Ondar  tixa  pro««nt  laagua^a  io  tit*  bill  oontritootlc  na  to  oany  out  Uta 
contraot  will  alao  »ian  oovaraga  oft 

h.  Stat*  aaployeaa 

1.  FKtU  aaployaaa 

j.  Otliity  ooapaiAlaa  avployaaa 

k.  OKR  asployaaa 

1.  Aray  Corp  of  Bnginaars  aaployaaa 

a.  itallread  aa()loyaai!i 

n.  Aoooantaats«  attomays  and  their  ataff  and  aupp'  iora  ttaad  for  tha 
projaot 

e.  Patrolaua  prodiiot  coiqMsmlaa  and  thair  soppliara 

p.  union  oroanisatiora  and  tbair  bualnaai  aganta  a  d  ata<f ,  sinoa  thay 
•upply  tn*  laborara  and  aaehanioa  aa  dascribad  und<  r  tha  Act. 

?.  Cona>^BCAaB  and  ataff  and  tfcair  suppliers  to  api  repriata  tlia  funda 
or  the  contract. 

r.  ?r««ldant  of  tha  Uaitad  Stataa  and  ataff  and  thi  ir  suppliars  wfao 
providad  tha  bill  for  tha  Prasidaata  signature. 

a.  Xntamal  Pavanua  aarvioa  and  all  othar  redaral  t  ganoiaa. 


Payroll  raporta  woold  alao  ba  ra^olrad  from  everyo)  6  who  parforaad 
work  to  carry  out  tha  oontrtot.  should  you  daaira  i  rt  eplnioa  froa  tha 
Admlniatrator  aa  to  wJiathar  a  apaoUic  individuals  «ork  waa  ceverad 
you  can' write  to  tha  J\4»iniatr&tor.  Unfortunately,  /ou  will  not  qvt   an 
answer.  Howaver/  you  vust   b«  prepared  to  have  an  ir  ^estigator  walk 
into  your  office,  sboif  you  their  bad^e  and  review  *  ll  of  your  reoords. 
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ThlB  u«nally  htppena  tttms  you  finish  th«  project 

Xf  you  iMr«  •v«n  su»p«ct«4  of  p«yinfl  th«  wrong  iwt  »  th«  0«ii«t^»«nt 
oould  withhold  funds,  tbrMt*n  to  4«b«r  you  «nd  t<  U  yoa  th«t  th«y 
Bight  7r«nt  yott  a  haarlng  If  you  provt  to  tti«a  the  b  rol«v««t  ftota  «r« 
in  ditputo.  Tbft  hearing  of  oour«»,  will  ba  in  f ror :  of  «n 

Adainlatratlvo  law  jiidg«  who  roc*ivw  bis  p«yeh#Q)<  froB  tho  Sooretary 
of  Labor. 

If  you  don't  lik«  what  tbo  AI*?  tails  you,  you  o«n    >ppMl  It  to  tha  ' 

D«p«rta«nt*  ifaga  Apimala  Board  who  is  also  being  jMid  by  tha  Sacratary 

Of  Labor,   iliis  proottt^s  usually  t&kas  4-5  yaars  and  if  your  lucky  tbay 

will  iisua  «  final  d«t«niiivation  wtich  grants  you  •  ht  authority  to 

f ila  ifl  District  court,  for  the  first  ttas  in  Dist:  let  Court  you  oould 

raodiva  a  fair  and  usbiaaad  h*arlng.  You  will  Bead,  to  oontinua  your 

oourt  prooeediTtgs  until  the  bepartaant  stops  sppea:  ing  or  you  run  out 

of  noney. 

I  . 

Should  you  prevail  in  tha  and  you  will  not  recaiva  Interest  on  your 
Bonay  or  your  attos^e/s  faaa  in  return,  what  you  will  gat, 
approxiotately  10  yaar4  later.  Is  slot  of  lobbying  1:  f  the  unions,  to 
the  Congress,  to  reverse  what  took  you  ten  years,  « i  wa  are  seeing  in 
this  legislation  with  tha  reversal  of  the  Midway  Vm  }isioa. 
Spacial  interasts  should  no  longar  be  able  to  stand  In  the  way  of  what 
is  right  for  tha  econusy  as  a  whole.  The  Ajaarioan  f  tople  and  by  that  Z 
Bean  i00%  not  ao%,  as>:ed  for  a  obange  trtm  politics  as  usual.  This 
laglslatlon  is  a  stop  in  the  wrong  dlreotion. 


13 


82 


Th«re  vlll  bA  «■  bm/  lnt«rpr«tAtlons  of  this  l^gJ  ilation  and  tutur* 
rttlMiaXlng  «■  th#r«  iir*  inv««tl^«tor»  acro««  tb*  r  ktl«n. 

UJl — Th«  Irvfnt  of  nrivl^  meaw.   h(!.w  It  1«  ngt  «fart  [n<;t  wnd  ■h<w1^  b«» 

you  may  hava  coa*  to  tba  oonclualon  that  I  aa  anti  -imion.  I  as  not.  Ny 
fprarulxiothar  workad  in  tha  hoaiary  allla  in  Tansata  la.  Thara  vaa  and 
attil  is  •  tina  aad  i:  porpoea  for  tb*  unions.  Hcnre  -ar,  no  aa^^loyer, 
aaployaa  or  organiiatloa  vlth  a  20%  Uitket  ahara  a  ouldl  bava  tba  powar 
to  force  oonfuain^  ard  axpaoaiva  la^lalation  on  th     cititcns  of  th« 
Unit^  SUtas. 

tt  is  about  t^iaa  thAX  th*  Davia  Bacon  Act's  ori^ini  I  intant  and  th« 
nannar  in  vMeta  it  is  being  anforoa^  ba  oeaparad.   :    beliava  wa  ara  not 
•nforcing  Mvls  Baoor  as  congraat  intended  it  to  be . 

Xn  1963,  Congress  reosgnised  cbat  contract  ^oala  ax  1  set  asides  were 
needed  for  disadvantajed  buainesaes  to  break  into  t  im  conatr^iotien 
indostary  and  pssssed  tefislation  to  do  so,  x  do  not  believe  that 
Congress  intended  to  :tee  those  aaite  ainorities,  wos  m  aiMt  saall 
buainesses  be  bandauf:.'ed  vitli  tba  Davis  Sacon  Aot.    »oa  tbey  got 
■tbere. 

X  started  ay  business  in  19S3.  Z  bad  no  wertciog  oap  ital  and  f  1000. 00 
In  savings.  X  taUeed  n  banker  into  giving  aa  (&ooo.  lO  on  a  90  day 
note.   I  bottflht  tbe  neoessaxy  office  equlpaent  and  m  :atitajary  and  went 
to  work.   I  had  ay  flmt  run  in  *ltb  Oavla  8aeon  in    .914.  Five 
contractors  received  J  etters  Iros  tbe  Kinneeota  Dep  irtJient  of  Labor 
saying  Z  vas  In  vlolatiion.   I  beqan  by  research.   X  b  id  no  other  offioe 
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•aployM*  and  cowld  not  afford  *n  attomsy.  Bowav  r,  I  )tn«w  1  w*« 
rlfht  «nd  •«!  out  te  prove  it.  T&«r«  w«r«  ••Y«r*l  tisM  X  alaoat  «av« 
up  bacausa  tha  Stata  vas  holding  tha  oontraotors  i  on«y  aT>d  h«  vaa 
boldlng  aina.  z  alaoat  didn't  B4X«  it.  Zn  }.98«  I  <;  aa  finally  found  in 
oonpllane*  and  ay  aonty  va«  reloaaod.  sines  that  i  iM  Z  hav«  «paBt 
oountlaaa  boura  trylof  to  laam  avvrythinf  Z  can  t  bout  Davis  Baoon.  Z 
oouldn't  flaap  at  ni}ht  and  sy  ohildran  aaked  &a  i  a  atop  talking  about 
labor  all  tha  tisa.  t   oould  not  Ignora  the  ma«Bit\  1*  and  ttia  potrer  tha 
Dapartkaat  baa.  Hbta  2  vaa  told  in  l»ft9  that  X  ba)  or  a%y  net  ova 
1X00,000.00  Z  al»o«t  bacajaa  aiek.  z  hava  fivan  the  last  tan  yaars  of 
■y  iifa  to  ay  buainvia  and  built  aaveral  sound  ra>  itiosahip*  vitb  ay 
contraotora,  b«n)(«r,  in«ur«AO«  tqwnt  and  tb«  lika.  Vo  ona  and  Z  aaan 
no  ona  la  going  to  do  tbia  to  a«  again.  Z  do  not  w  tnt  te  oontinua  te 
riak  avarytbing  z  ha'««  to  parfora  vork  on  raderail '  Tundad  projacts. 

X  hava  to  ballava  tbtit  Congi^aa  did  not  intand  Dav  .a  Baoon  to  ba  so 
eua^eraoaa  to  ainoriiiy  oontractora  and  aaall  busin  issoa  febat  tbay 
would  fail  baoauaa  of  it« 

Oivan  tba  baaXing  oliaata/  laele  of  ajcparianea  and  ht  QnvilliT>gnaM  of 
contractors  to  vork  vith  tb«».  It  is  hard  ancugb  £  <t  any  analL 
buainosa  to  aaka  a  atazt.  z.aok  of  vorklng  capital ,  daficiant  aanpowar 
and  axpartlsa  plaguaa  all  aaarging  aaall  b«tainaaa«  .  The  oavis  Bacon 
Aot.  luJtas  it  ii^osaibla  for  sinority  eontraetors  nd  aaall 
buslnasa««  to  parfoz^  on  Fadarally  Pvtndad  oonstruc  ion  prejacta.  Even 
if  Z  opold  afford  to  hava  a  full  ti«>«  attoraay  or  >  taff ,  to  interpret 
Oavls  ^con  for  t,   ha  or  ttf  would  not  icnotr  any  tv  re  than  Z  do  rigbt 
nov.  The  answers  are  aiaply  not  there. 
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Coa  blMt  th*  poor  foul  wto  finds  anough  vorXinQ  <  «pital  to  start 
th«ijr  own  basin«««  trvd  go««  to  work  on  a  D«vi»  Bai  on  projact.  Thay 
hava  BO  idaa  what  Utay  juat  ^ot  thaaaalvaa  Into. 

Z  can  asaura  you  that  ainority  oorrtractora  and  sac  U  bualneeaaa  do  net 
90  Into  buainaaa  to  try  and  prov*  to  tba  Oepartaa;  e  hov  too^h  thay 
ara. 

tf  wa  eontino*  to  aopport  andl  aicpand  Devta  Bacon  c  ^n  furtbax  v« 
will  ba  oontinuln^  to  a«ny  all  Mra  Asttricana  tha  rlqht  to  p«rfoni 
Work  on  radarally  futidad  oonatruotlon  projaota<  f r  >a  oC  harasaeant, 
oonfuslon  aod  futura  litigation. 

Tha  unions  ar^aa  tbat:  if  Davis  Baoon  is  rapaalad,  o^Ieyars  will  talM 
advanta^  of  tbalr  werkara.  Should  that  taka  place  the  imloes  eould 
er^anixa  aaabara  at  »ticb  •  racord  paca  it  would  oa:  a  your  haad  awin, 
Bapatl  th«  Act  tni   l«t  thoa  prova  to  all  of  u«  tha  AxMriean  aJtployar* 
traat  tbair  aapleyaas  unfairly,  tf  anion  Matbarshii  nobora  war«  tha 
key  to  sbowifi?  Mharthar  or  not  aaployars  ara  traatii  9  thair  awployaas 
fairly,  than  why  isn't  tb«ir  aMharahip  Mghar? 

Tha  only  vinfair  traataant  of  aaploya^s  2  hava  9«*n   ia  by  tha 
Oapartaant  of  Labor  wiaa  thay  tall  truokara  thoy  a»  1  gciag  to  raoelva 
lar^a  attounts  of  ■on«'/  and  than  offer  to  a«ittle  wit  t  a  oontraetor  for 
#.50  an  a  dollar.  tt«  purposa  for  tha  Oapartaents  z  if usal  to  giva 
answers  to  cowplianoe  questions  ia  so  that  you  will  underbid  a  job  and 
they  can  nail  you  aav^ural  yaars  later  a^tar  the  uni  >n  asks  for  an 
investioation. 
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Con^rtM  cannot  continue  to  support  th«  Davit  w^-:  n  )ict,,   oontlnut  to 
•iibrtc«  It  <m«  Axpana  it  tvan  further,   tf  you  do  :  ou  will  im  looJctng 
out  th*  minority  ooBtrftctors  aad  Rull  businesMs  u»t  %r«  l«£t  and 
Mr*  still  wllliD^  t>9  Hork  on  F*4«r«lly  fundad  prtijacts. 

Our  9ov«mMnt  oaa  i»  longer  have  ona  Padaral  ager  )y  that  vant«  to 
help  yt»u  gat  into  bujiinaaa  and  another  ona  that  pu  :•  you  out. 

S«all  businaas  sust  tia  ^rantad  th*  opportunity  and  walcomad  into  tha 
aonatruction  Industn'  with  eie«r  an^  cOTTOiaa  fuida  )c«  and  ra<rulation 
so  that  thay  will  be  longlastin^  futura  asployars. 

iil — rrt«  TtQtxtl  BlflhOTy  jrialnittrtUflia  golt  .tn  L  tor  .oCTnUftngti. 


Z  h«va  worXvd  eloMly  with  tha  PKMX  and  bava  found  their  fruatratlon 
equal  to  Bine.  Tha  only  diffararMe  is  that  no  one  las  told  thea  that 
they  peroonally  say  cr  say  not  owe  $100, ooo.  Od  M«j  13,  l»8«,  Mr. 
Julius  Dorveiler,  Pinaneial  VaMtgar  of  tha  St.  Ptu:  ,  Minnaaota  office 
of  tha  Federal  Hi^toray  hdsinlstratlon  put  it  very  e'loply: 

Ve  have  so  nany  lawsuits,  counter  suj  ts  or  leqal  or 
adsiaifitrative  proceedings  9<>in9  on  t  tiat  it  is  difficult 
to  aainMin  foous  on  tha  fact  that  oi  r  purpose  and 
sisBien  is  to  oat  hi^way  projacts  bv  lit  at  the  lowest 
po«sibl»  oottpetitive  eo«t. 

fhe  oon»ract  adsinistration  process  j i  in  a  oonetant 
state  o;  tur»oll.  confliots  between  I  ^exal  and  State 
labor  r<99ulrtlens  and  conflicts  in  ir  ;erpr«tatiens  of 
labor  regulations  by  FKSA  or  tha  Stat »  Transportrntion 
kq^ney  i\nA   ait&er  Pederal  or  State  D«  ^artments  of  Labor, 
saXes  in  ispossible  to  give  any  authc  ritativa  guidanoe 
to  anyoiM.  consequently,  no  one  taowa  what  tbe  labor 
requireriants  are  or  bow  they  are  goin  j  to  be 
adkiniat'.ered. 

Zt  baa  tMoose  n«oessary  to  add  last  a  .nute  addenduss  to 
1< 
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r«c«nt  oontraotic  to  MtUfy  cone«nn  e^  LAbor  offiolkls. 
Th«»«  a<](3«n(l\nu  vor«  adi&H  to  th«  cc  icrtot  propoftAlt 
«7«n  t^immh  th«r*  »«r«  «<saft  vnantv«c  Ml  q\i»rtion« 
r«l«ti'f<i  to  tto*   1«^«1  authority  for    :h«  r*«uiri»«nt.   Xa 
«  rMu;it,  tb«r«  ar*  at  iMst  tvo  1*<3  il  aetions 
r«port<idly  pending  to  stop  th*  6tat«  ttam  proo««dina 
with  Ciirth«r  oontraot  lattings. 

Th«««  (lotionfl  ar«  pending  in  •  tia«    fraa*  wh«r*  It  !• 
erltlwa  for  th«  9tAt«  to  gat  praj»a  *  undarwiy  to 
utilis<j  about  9100^000, o&O  In  dioore  .iorury  IntttrsUttft 
funds  t:n«t  will  bw  lost  to  the  stat»  If  not  obliQfttad  by 
th«  «ntt  of  th«  fi»e«I  y««r. 

tniis  1»:  similar  to  Xh9  old  adag*  tba  .  "Plguraa  don't 
lift— but  llara  can  figura".   It  i«  ob  ious  that  paopla 
art  "playing'vith  the  "faets*.  You  p  ay  with  the  facts 
to  acKisve  your  objsotive  be  It  to  a  hiava  th«  lowest 
poaslble  project  ceeta  or  to  saxlaiS'    payftantA  to 
labor.  One  way  or  ax>othar,  tha  r«al     facta*  t«nd  to  be 

ignored Hov  oan  labor  tell  the  Contractors  that 

nrax  afid  tha  State  are  giving  thea  *i  rong  inforaation" 
if  they  can't  establlah  tdiat  la  "rlgl  t"? 

Nhtt  a  boondoggle!   Xt's  like  a  Chinaj  •  firadrill*> 
nobody  knows  what's  going  on.  How  eai   w«  "deliver"  our 
pro^ras  in  this  snvirooaent? 

rrankly  sceaXing,  ve  ars  at  a  loss  t<   f  Igojre  out  what 
to  do  najtt.   rt  would  aeea  that  the  oi  ly  way  we  oan  be 
safe  ia  to  tell  the  State  and  the  eor  traotors  that 
Davla  Bicon  wages  apply  to  any  and  al  I  work.  Ws  slaply 
cannot  dporate  like  this] 

rHMA  reoognised  that  tha  only  safs  way  to  operate  i  is  to  tell  everyone 

that  evarytbing  is  oo/ared  with  wages.  The  discriad  mating  aM 

selective  enfereeaent  and  confusing  adidnistration  »f  the  Oavis  Bacon 

Act,  by  the  Depertveo".,  has  alrsady  achieved  what  tils  legislation 

seta  out  to  do.  This  Aegisl«tion  is  an  sndorseaent   >f  the  existing 

behavior  of  the  bureaiicrats  in  the  Oepartaant  and  t  leic  union 

counterparts • 


The  TtCKA  should  stop  tiullding  roads,  until  the  Depe,  rta^nt  leama  how 
to  administer  thm  Xot  within  the  tljse  fraae  that  al .  redarai  agenoies 
allow  oontraotora  to  {orepare  their  bids. 
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Za  closing,   X  ftmA  xh*  Ad«lni«trator  conpllano*  q  i«ations  for  a  job  Z 
nM  bidding  in  July  cf  1993.  X  tud  juat  rotumtd  K  ««  froa  Wisbiinrton 
art«r  seetina  with  hJ«  assistant  and  waa  proaiaad  .  }»w«rs.  X  hava 
T«c«lv«d  no  raapoaaa, 

Tha  Dapart»«nt  has  not  «lvan  answers  to  ooigpliajica  quastions  for  yaart 
and  «v«a  if  th«y  aid  and  th«y  vera  vrong  thara  is  r  »  aooountabillty 
for  tha  aiata^s.  Tha  Owpartmant'a  aaployaas  ara  ftc  entranohad  in  th« 
Old  way  of  doina  thiA^a  that  X  baliava  it  is  iapoat  Ibla  to  ractify,  z 
hava  ba«n  through  savoral  prasidanoiaa  and  nothing  )«s  ohan^ad.  Tha 
Dapartaaot  is  an  institution  that  has  orown  into  su  :b  a  i^nstar  that 
no  ona  can  changa  it.  Tha  dog  is  wagging  tha  tall,    fa  will  sa«  a 
datkocratio  aoonoay  ap  and  running  in  Bussia  bafora    »  saa  tha 
DapArbaant  raoog&iaa  ^:ha  problaas  that  axlst.  Xbt  d  .ffaranca  being 
kusala  )mows  thay  have  a  problaa  end  tha  Dapartaant  has  no  elu«  thay 
hava  ona  and  avan  if  t.hay  did,  whara  to  «vaa  bagin. 

xna  oost  of  this  oonfvsion  a»d  how  to  rtraightan  It  out  oan  not  ba 
Bsasurad.  Tha  only  solution  to  th*  preblaa  is  to  nr  aal  Davis  Baoon. 

If  tha  Dapartaant  runi  >a  out  of  buainass  and  you  it  aist  en  kaaping 
Davis  Baoon,    lot  w»  know— -2  will  applyl 
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1)  J\ui«  31,   19lt  Icttor  froB  I.  4  0  to  CorvTXMcMn  Bill  Fr«n(«l 

2)  June  24,  1»B«  DOL  aplAien  l«tt«r  from  SylveafcAr  '<  r««n 

1)       ?«bru«ry  it,  1909  MUDOt  I«t:ter  to  Dot  vlttt  Davit- uoon  ^cu«stlon* 
April  «,   I9a9  RNDOT  Irttcr  to  OOL  vlUi  D«vU-&«oc  1  (iu««tiona 
April  €,   1>89  niDOT  l«tt«r  to  fR«A  wiU  Orvi*-K«c  )n  qu«»tiorui 

.  4)       D«o««b*r  IS,   1986  ft-ca  FHHA  em«f  9<7ans«l  to  R*«i  m  S  AitelBlBtritor 
r«t  KinncAota  problttH 

S)       JoJy  ><   l*9>  <r«>  L  (  0  attd  DoaoYsn  to  WaAhia9ten    OOL 
r*>  Jun«  at,  19I9  no^tlng 

•  )       October  13,   19I2  l*t;t«r  trcm  J«ms  ?r«y  to  Doretii  '  P.  Com,  USDOL 
o*c«Bb*r  21,   19S3  l«'«t«r  mm  DorotAy  p.  Ooa*  to  .%»»»  ftey 

7)       July  34,   1989  I,  (  D  to  s«aater  Bosoiwits  r«:  OOl,  '  >i»fttiona  not 
4nsw«r«d 

B)      My  €,  19«9  l«tt«r  froa  Donovan  to  0SJ9OI.  rti  OSOO    iav«8ti4«tloB 
JtuM  }0,  loss  l«tt«r  fro*  PintA  to  Donovan  ret  6-2  -••  a*«tinq 

9)  Joly  25,   19S9  l«tt*r  £roB  OSOOL  to  Ooaovan  r«i  te  '|ion««  to  &-S>S9 

lettor 

10)  August  34,  19S9  iBttor  tretm  Deug  DaTidaon,  USDOt  -o  TBNA  ratrr  haul 

4.1)     Aiiguat  30,  19S9  lattar  frea  Oeu9  Davidson,  OSOOt.  io  FRMA  r«i  7>34-89 
l««t«r  to  t.  t  D 

13)     ftaptoabar  7,  l»«9  l«fct«x  fm  L  t  D  to  s&avn  Boojh  t,  aasictant  to  tfaa 
Proaldtnt,  OSDOL 

13)  Ootob*r  10,  1989  X«tt«r  froa  Acaooiatad  suildara  i  nd  Contraotors  to  DOt 
r«i  Mlnnaaota  proelaa 

14)  Oetobar  it,  19<9  Dooovae  L  t  0  to  dgl  rai  B-«-«9  i   7-as~i9  Xattara 
OetolMr  33,  1999  Oonovaii  to  tanator  Botctmlts  r«:  Iraquoatin^  balp  with 
DdOOL 

15)  Ootobar  17,  1989  DOI  to  sanator  Boaobwita  (t  •  0)  rat  7>34-8»  lattar 
1«)     October  IB,  1989  L  «  o  to  Sautor  Aoacfawits  rat  Dci,  10>17-89  rasponaa 

17)  Oetobar  18,   19B9  lafMr  to  DOL  to  Donovan  and  L  (   }  rai  no  reply  lattar 
to  7-6-89 

IB)     Odtobax  37,  1989  lat^MT  froa  ML  to  Donovan  8  L  (  >  rai  10-18-89 

18)  robruary  6,  i9»o  latxar  froa  DOS.  to  Sonator  Bcsch«  Iti  ret  10-17-89  latter 
30)     rabruary  28,  1990  inrter  froa  OOL  to  Banater  Boaef  «ita  rat   10-17-89  latter 
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ail     March  30,   i9»o  L  I  9  to  9SDOL  r«>  3-30-S9  aMtlni;   Soschwlti  o«ll*d  vitlt 
»tM*  P.  Ntll«r,  08X1  ftnd  rmx  in  St.  Paul  Minnt  lot* 

33)     lUy  ta,   !»•»  l«tt«r  froB  PEKA  to  mOt,  Ullnolt  :  si  KlnnMota  fotblmwt 

33)  April  10,   196«  Phalli*  lUTMOv  s«aorvidua  rci  Dor  rr&n  OOL  Mvtlng  4-9-'l9 

34)  April  17,  1S90  letter  £roa  DOQovM  and  L  «  D  to  t 3L  r*:  lO-lt-SS  letter 
about  €-as-89  Bt«tl}i9 

35)  MAy  IS,   1990  letter  froa  OOL  to  L  «  0  and  Oonovar   r«i  4-<17^9  ItVa  about 
tb«  C-a<-89  BMting 

ae)    Au^urt  6,  1987  V.a.  Ja«tlo«  S«pt.  opinion  «a  tha  rao  varees  DOL  problen 

37)     April  37,  1990  l««t>ir  fros  z.  «  0  to  tba  trwpeatoc  Oenaral  rat  DQL  problem 

39)     Auottst  3B,  19*9  PaoltAga  trcdt  FRMA  raoaivad  tnm  C  \\ut  Davidson,  DM.,  two 
Sylvastar  Oraan  latt-^ra  a&d  t^e  Pi«14  Oparatien*   {aadbook  tibMMq»» 

29)  March  3,  1990  lattai-  troa  Pityllla  Xarasov  to  cbia !  oouaaal  of  notA  raiDOL 

30)  April  3,  1990  rwCA  letter  to  Phyllis  Karaaov  rat     -3-90  letter 

31)  June  l>  l9»o  letter  to  60  ainutas  eta.  asXing  for  belp 

33)  June  34,  1986  opini<<n  latter  froa  flylyeeter  Crn^n  ixA 

13)     Au9Qst  a»,  1988  OCT  ooaplaint  latter  to  OOL 
Septeaber  3*,  1986  COL  raspotme 

34)  June  1,  1990  latter  to  Ool  froa  Oomvaa  and  L  8  D  re:  S*tS-90  latter  about 
6-38-89  iwatin? 

3B)     June  1/  1190  lattar  to  PresidaBt  Bosh  froa  Donova;    and  L  d  0  rei  6-38«B9 
seating 

36)  Septeabar  37,  1989  latter  <rea  DOS.  to  Congraeaan  1  raaael  anawariag  L  &  D 
iett«r  ee  6-31-90 

37)  Saptei^jer  37,  1990  latter  froa  Kit  to  Us.  Boyd  re  '  evaar  oparators 
M)     July  6,  1990  pstA  to  L  8  0  rai  Preeident  Busa  letrar  of  6*1-90 

39)  July  7,   1990  DOXi  10  {•  8  0  rat  Praeldent  Bua&  latter  ot  6-1-90 

40)  July  33,  1990  oonahua  abow  to  L  8  D  rat  sluM 

41)  ABC  lawsuit  filed  b/  Toay  Moaaitoa  avalnat  Do^  ffit    iapropar  ruleaaJcln? 
43)     June  34,   1986  opinio^!  letter  froa  flylvaater  oraen,   OOL 

43)     AOfuat  13,  1990  letttr  froa  DOL  to  L  (  D  ra:  letter  to  the  Pirat  lady 
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44)  Auguct  17,  Itso  Mli)w«y  K)(c«v>tor«  v«r«««  buildin  '  Tfit 

45)  March  30,  l»90  trutt|  iMoUion  en  own«r  op«r*tora 

I 
4«)     g«(rt«ab«r  «,  1*«0  Invitation  to  PrMi<l«nt  tuJb  wJ  11  ha  w«a  viaitin« 
Kinn«tot« 

«7)     fl*pt«ab*r  t,  19»0  l*tt«r  to  Praiidant  Kuth  eat  «- 1-90  r«<iu«at  for  a 
aa«tiivg  with  Uiiabsth  oola 

M}     Sapteaibar  7,  l9»o  t  »  0  lattar  to  tha  Naabington  Poat 

49)  Karoh  l«,  l»s>  latt«r  frcm  KLnnaaota  rXHA  to  Vast  lAfton  FBNA  rat  Mlnnaaota 

pxroblaa 

50)  April  17,  1B91  Midtr^y  Oacialon  tna  tha  circuit  c  >urt  oC  AppaaU 
91)  D«o«>bar  34,  1991  lattar  fro*  FHWA  vith  th*  naw  t Iray  vuidalinea 

52)  January  99,  19*3  L  ^i  O  to  Na«a  Appe«la  Board  rai  ^BHA  Matinf  wltb  CXn,  in 
DaoaMbar  i«,  1991 

53)  January  30,  1993  orriars  to  abov  cauao  frcna  tha  NA)  to  OOt 

54)  Fabruary  «,  1992  DOS.  responsa  to  WAS 

99)  r^>rQary  10,  1993  L  «  0  lattar  to  OOL  trith  Sound  lobln  <iuMtioM  poat- 
lUdway  I 

9«)  rabroary  13,  1992  L  •  o'a  raaponsa  to  Dol's  raapo  i>a  to  NAB'*  orters  to 
ahew  eausa 

57)  Kfanuury  l«,  1992  Littaar  to  mab  troa  Coaarassan  o  llln  I>atar*«n  aoMna  tha 
WAS  to  rula  m  tha  >jm«  Caaa 

58)  Karoh  20,  1993  lattar  frea  tha  MlnoaMta  D«part»«  t  of  Tranapoortation  to 
tha  WAS  aakiD9  thaa  to  rula  on  tha  Anaa  eaao 

99)  Prtxruary  35,  1992  itttar  froa  I  »  0  to  Chalraan  «  aarar  of  the  WAB  ra: 
iMard  appointaanta  ' 

•0)'  fahruary  37,  1992  lattar  froa  consraaaan  Jia  itaasi'ad  to  tha  MAS  a9kln« 
thaa  to  rula  m  tha  laas  Caaa 

<l)  March  lOt   1993  lattar  erM  tha  Justioa  Oapartaant,  Douylaa  Coa  to  I.  <  D 
rai  DOL  problaas 

63)  Ptijruary  13,  1993  lattar  froa  L  4  D  to  Prasldant  t  lah  rai  600.  and  NAB 
•  3)  Karoh  12,  1993  lattaj;  from  J.D.  Donovan  to  Oanvar  rat  alta  of  worK 

64)  April  27,  1993  lattav  froa  Danvar  Ool  to  J.D.  Done /an 
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<B)     n»rcb  20,   if»2  Ictttr  froa  L  (  D  to  Ju*tics«  Depsj  tatnt 

<C)    itarch  35,   19«2  l«tt«r  from  L  C  1)  to  FMMX  4«]cln9  « bout  the  b*w  Kldwty 

•7)     April  1$,  l«>3  latter  troa  DOt  to  L  t  D  r«t  X«tt«  r  aant  to  }>rMi(ltnt  Busb 

••)     October  at,  l««7  l«t:t«r  troci  fHWA  to  OOL  r««  r«tt  »»otiv»  tppHoatloB 
problc-- 


*9)    y«bru«ry  27,  19»2  l«tt«r  fre»  Denoyvn  to  iu> 

70)  1993  ««ll  8tr««t  Jounwl,  31*  Crow  «n<t  Davia  Moot 

71)  Juia*  X4,  1991  WXB  et4*r  tbftt  ttMy  will  rulo  on  ei  i  Aa*«  cat*  by  7-1-91 

72)  ^uly  1,   1991  Anczo  s«*l»  r«b«*rin9  of  tha  Nidiray 'Decision  froa  tha 
eivtmit  court 

73)  Avi^uat  IS,  1991  tUB  opum  to  sbow  eaoao  wtiy  tbmy  should  not  rult  by  •-2«> 

74)  July  30,  1991  JUatloa  Dapartsent  vill  not  appoal    ha  Midway  OMiaion  to 
tba  supraaa  Court 

75}     Aaguat  3<,  1991  Ool  to  HAS  hwkinq  tot  axtflnsion  o    tlM  fOr  tha  ATl^IO  to 
daolda  if  tbay  tt*  «oiaq  to  appaal  to  tb«  Supreae  Court 

7«}     KovvBbor  IB,  1991  OOL  to  NXft  atatlog  that  tb«  Pel  'ey  Ravlaw  Board 
autboriaad  nvi  ro^ulatlona 

77)     Karob  17,  1993  OOL  to  lOB  atatln^  tbat  tbay  aant  i  «w  ra^ulationa  to  tba 
Ottioa  at  Nan«9aa«nt  and  »u49«t  on  3-17'>«a 

7«)     April  30,  1993  L  6  C  and  DOMvan  to  Council  of  Cot patitlv«nas«  rat  Jostioo 
Oaparbaant  anqoirla  froa  Doug  Cox 

79)     rabruary  19,  1993  L  &  0  lattar  to  Lynn  Martin  aski  ng  bar  to  re-appoint 
■ambara  to  tba  NAB 

'  tO)     Narob  3«,  1993  Lynn  dartin  to  L  a  D  rat  anawar  to  rabmary  19,  1993  lattar 
'   abeat  appointaonta  to  tha  NAB 

•1)     July  39,  1993  L  «  b  w  Dapoty  Adainiatrator  fipurlc  ik  Jr.  qTMationa  on  tba 
pig  fats  pit 

•3)     January  9,  1993  L  t  0  to  Vab  rat  Ai^a  Construatiai- 

a3)     Ootobar  34,   1990  L  a  o  to  NAB  rat   intarvaning  aa  < )  Intarastad  parson  on 
tba  AiMO  Casa. 

•4)     Saptaabair  14,  1983    PBVA  to  fiaglonal  rmtA  rat  Z-10 

35)     January  39,  1987  ACC  of  xinnaaota  ra:  Oavia  Bacon    lod  oovamaant  Contracta 
doouBcnt 

)•)     Baoaabar  3,   1990  waanington  Rapert-  Davia  Baeon  Dl warray 
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<•?)     8«ipt^afc«x  I,  x»i7  WOOL  to  7  m  ownvt  op*r«tor« 

••)     ftfirtMibAr  it,  iwi  utcOL  to  D«pt  ei  Army  clarify!  ig  ovn«r  operator  statu* 

•»)     October  31,  1915  Waublnflton  DOT  to  tWDOL  Na^a  and  Hour 
August  a9,  ItBB  Naaidagton  DOT  to  US&OL  «aa«  and    lour 
Jun*  34,   I9»t  vntxa.  to  WaaMnoton  DOT,  Vandirfjay  rh  TrucXar  oov«ra««  and 
oawMn  oarriar  exai^rtion 

»0)     March  7,   l»»0  Senator  »o«elvwitt  to  Donovan  r«>  r«  ay  «r«i  MDOl  aaylno 
r««pons«  wilt  ooM  toee  tA  Ooaovana  lattar 


91)     Nay  17,  i»«i  MO  of  Mltmaaota  Stateaaat  of  Applle 
truokera 


tion  or  Oavla  taeon  to 


92}     Juna  1,  19S7  n«ld  Cporatlona  Handbook  1S«1S-1»>2     Truoklng 

93)  octobar  1,  197C  «a«ulation«.  Part  7,  Praotie*  b*f >  ra  tb«  N*9«  Appaala 
Beard 

94)  S«ptatf»ar  I,  1093  Kataaroh  on  tha  Oopaland  Aea  vk    lavsultaundar  it 

95)  Auouat  9,   1689  tJSQOt  BaployMnt  standarda,  iraga  a:  d  Bour,  tltlad  Truck 
Drlv«t*  tibdar  tlM  fiairis  Beoon  Aet 

9«}     July  29,  1993  L  (  0  to  USUL-Oaputy  Saor«tary  Dalt  art  Sjrarioelc  Jr.  rat 
Balcln?  tba  NAB  rola  on  tb«  A»es  Caaa 

97}     JUM  B,  1993  L  t  D  to  tiAS  snavarlng  Acting  AdBlnii  bratora  atatanant  to 
telaf  nev  iaaoaa 

i)     Kty  3<,  1993  Aotlng  Adainistratora  8uppl«»antal  st  itoaant  to  tba  NAB  on 
tha  A»a«  Caaa 

99)    JUna  29,  1992  Aluattia  Conatruotora  ▼.  Onitad  Statu,  at  aX 

100}  July  13,   1989  Covar  :iatt«r  froa  71MA,  »l  Julius  Dc  rvailar 

Saptaabar  3,  1988  Jfx  rsMA  to  XlliAols  r«alon  PRMA   laylntt  thay  oan  no 
leagar  affaotivaly  actainiatar  thair  proTraa 

101)  January  30,  1991  Cocntructien  Labor  K«port-  «AB  Ru ',—  of  Praetioa 

102)  Naroh  3,  1992  lattar  froai  Oava  Duranbar^iar  about  « kB 

103)  rabruaxy  1«,  1993  Z.  d  D  lottar  to  tha  Nbitd  loufla 


ibout  WAB  appolntaanta 


wor)c  d*f  Inition 


104)  Maroh  37,  1992  t79I»L  to  Dobovan  raaponaa 

Kareh  13,  1992  Donovnn  to  OSOOL  Danvar  rat  alta  of 

los)  february  31,  1993  KiUar  Lav  rirm  to  L  »  fi  tban)an  r  L  t  D  for  tbair  lattar 
tanaratlng  a  reapona*  froa  SAB 

108)  January  7,   1993  reKA  interim  truidelinfta  for  Kidway  ' 

107)  AprU  39,   1993  0*tx».  XnterlB  rinal  Rulaa  after  the  KidMay  Deoialon 

10«)  June  1,  1988  S.D.  DOT  letter  daaearlbin?  problasa  v  tb  Davia  Baoon  and 
truoKia?  interpratatjona 

1     )  February  l,  1993  L  «  fi  r«ponee  to  motion  for  reco  leideratAon  to  »ow 
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Cau»*  and  Brl«£  M««  XMU«« 

'  110)  rabTMry  i,  I9f  3  Mbtinis«r«tors  response  Co  aotlo  i  for  r«con«id«r«tleii  to 
SIMM  CauM  «Dd  >rl«^  V«w  luuct 

HI)  tl9V«ab*r  7,  1990  OSliOt  to  S«iiacor  Bos<^wlta  r«i  o  iapli«ino«  ouostiona, 
nsoot.  «««t«t  that  ttiey  o»n't  uunrvr  b«c«u»«  th«  i  «Q*s  urs  onter  oarr«nt 
litigation 

112)  Juna  7,  1971  TBWA'a  Piald  Oparationa  Handbook,  DO  .  aaifl  it  vaa  net 
raliabla 

Hi)   1993  PboQ*  Ust 
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Pixppui  TrT.v^fjtmtifp  TO  arr  AMftwgRs  to  cokk.  ajkjk  nmta'PTQmf 


Vv  O'Conntl 

Jim  8«)B«t«d 
(atrtek  O'&rivn 


Stci«X  AMistuit  to  tb*  Chlttf  of    xaet 
nn«sotA  0«partiMnt  of  Trsnaportii  ion 

O.S.  Con9re««aA&  txau  Nliin«iet« 

AttoztMy  At  tav,  Fonnrly  Ha9a  A;ip<  »ls 
Board  N««b«r 


Phyllis  Karaaov         Attoxaay  at  X««,   PorB«rly  with  t&«  KXJtB 

rapTMante  A»as  conatrucl  ion 


II 


John  Aahland 
Cltvin  Corbin 

ford  Kawaan 
fiou^  Davidaon 
Charlia  oreabana 

libby  Kandrlx 
Paula  Saith 

Juliua  Dorwailar 
Rudy  8o»ch»rtt« 
Bill  Fvansal 
Rors  Van^at 
Bill  Oroaa 
Wliaiaa  Broolcs 
fibawn  Koopar 

Bill  Kaisaan 

Kill  Bacoua 

Oarald  Krltan 
.7osath«n  Tellau) 
David  Xaointocb 


Curraotly  raer 
bafort  tba  NAB 

FMU 

rafoxnation  laduatrvr  providaa  tyat  laa 
for  t;M  Paderal  Itaglstar  to  kaap  ui:  with 
rulawiklnf 

OffiOd  of  Solicitor,  OSKOk 

oeclCM  cf  Solicitor,  CSOOL 

CoApliaaoa  Offiear,  Mtnnaaota  Dapar  aant 
of  Trftnaportation 

1?aga  und  Beur,  JJSDOL 

AetiiK'  AdBinlatrator,  ffaga  and  Hour 
OSOOL 

FXNA  of  Miranaaota»  rinasoial  Manama 

U.S.  Sanator  fvoa  Xinnaaota 

D.a.  Con^raasaan  froa  Kinnaaota 

ntKA,  Naahington 

OMOL,  ifa^a  and  Kour 

tJ&DOL,  }(*^  and  Hour 

Wa^ra  artd  Bour,  A^ppolAtad  iDy  tba 
Praaid«nt 


rHMAf  Chief,  Oenatruction  and 
Naintanaaca  Diviaion 


rHMA,   Chiftf  oounaal 

HAS,  fcmoutiva  saoxotary 
vica  P:-aaldaota  Offlea 
Coonoi).  of  Coapatitivanasa 


l~a02>325  2t71 
l-30i-«63-0694 

l-«ia-M7-76«J 
1-J02-523-344? 

1-217-373-6731 
1^202-S23  7534 
l-20a-523-7«OC 

l-<12-a97-757« 
l-302-e23-S30S 

1-202-S23-»30S 
l-«12-290-33»3 
1-412-221-0»0« 
l-«l2-«tl-4C0O 
l-2O2-3<6>0341 
l-302*S23-8383 
l-20a-ft23-«l91 

1-2I>2-Sa3-»30S 

l-30a-2««-03»2 
L-202o3e«-3713 

l-203-a<«>07>0 
1-S02-3C«-'32SB 

1-203-633-9019 

1-302-4B8-4331 

l-202-4ft<-6222 
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Wellington  Poet         rrtilt  Svoboda  gr  «bo«v*r  would  lie  b«n 


kuth  Mor9«A«tum 
Toa  or  Bruc« 
Lyle  liyttr 
D«nisa  ftxtMtt 

Bobert  Bonn«r 

Marl  UoffMo 
t«rry  King 
t^d  Xopp«l 
Trudy  Xor«lvid 
Bth«l  p.  mil*r 
cbtrlst  rocli«a 
J*v«  LuX«n» 
Am>i«  BusbAAu 

SliSAbAth  Del* 
tlndtay  Johnson 
8axb*rft  Buab 
My  01as« 

9«a  B«ntoa 
8«a  K«a)cor 
Deborah  Bolan^ 

M&noy  riyna 
Ooug  Cox 

"una  Robinson 


M«g«  iind  Hour  1* 

oeflc«)  Of  lUAage»«st  and  Bad9«e  I- 

Sxscut^v*  Jls8i4tan«  Co  Solioitor  of  Labor  !• 


iC2-33«-7470 
202-334-7410 
202-}34'SS09 

203-633>«Ol» 

303>395-3t)IO 

303*923-7t7S 


Dvput)'  Clsrk,  O.S.  Circuit  Court  of 
AppMlfl  (Midway) 

Chiaf  clsrX,  U.a.  Clreult  Court  et 
XppMlf   (Kidvay) 

Aaarldan  Civil  Ubartiw  Union 

Kaahingtoa  caof 

MigtiUin* 

Xnspactor  Oanarala  0<fie« 

(rag*  and  Boor 

noik  of  Kirm^aota,  Qxiaf 

rwtx,  Rlgbvay  Dirootor 

Daputy  AMlttact  Saeratary  of  Congree  i- 
ional  Kid  latargovarnmaatal  Affaira 

msoot 

Saoratayry  of  Labor,  usoOL 

national.  vcmttM  Counoil 

Pir»t  Uidy 

«aga  ao^l  Ro^,  XSSl)OL,  Otiat  ot  tha  fer  meh 
of  Const  ruction  Contract  Oparation 


1-203-835-3301 


Confidar.tal  Asaiataat  to  Slitabath  Do  a    1* 
Acting  /d&iAiatr«tor«  Maga  and  Hour,  vooL  !• 


«o«Mn«  Couxwil 


•302-535-3301 
•a03-4S7-OtOO 
•313-714-7972 
.>ia-456-77?7 
■303-357-0497 
•202-923-7541 
-302-290-3230 
■303-393-3040 

•302«S23->«14i 

•30a-S23-«271 
>202-i63-aoOO 
■303-4BA-1414 
•303-533-8308 

•202-533-1271 
-302-623-1)08 

•303-B33-6611 

■2C2-S23-61I1 


Deputy  «daiai8tr«tor,  Waga  and  sour  u:  OOt    l-302-B23-»305 
Justice  DapartBant 


Pa:! 


Spoclal  Usiatant  to  baputy  8«cr*t«rv 
Dalbart  spwrloolt 

Pai 


202-S14-2051 

202-S14-0Se3 


•202-S23-«161 
•202-S33-«lil 
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Lynn  Itertln 
tBa«t  Snow 


vsooL,  caplovaenfc  Standard*  th«t  Qit «» 
you  ln::ormAtl(m  m  to  ifb«r«  your  l«t  :«cs 
&nd  wnim  th«y  mr«  du«  for  an  (unswcr 


••orcttury  of  Labor,  OSOOt 


>«^ 


Xn«p««to>r  a«tt«r*Is  Offie«,  t&bor  Lis  ion 
witli  Wfig*  tnd  Boor 


l-30a-sa3-l371 

i>aoa-sa3«siei 


l-303-Ba3-»714 
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TRUCKING 
W.l.f .,  INC. 

July  2»,    l*W 

^•piirtaent  of  L«bor 

Dwiauty  Secretary,    D«lB«rt  L.    Spurloek  Jr. 

20C  CaftBtitution  Av«, 

W*«hlr\«ton,    O.C.    20310 

Attnt    Jun«  Hobin^on 

Rat    »unk«r  L«k« 

Otar  Mr.   Spurleek* 

t   Kav*  b»«n  uriA&l*   t<>  est   ^nv  arvMers  to  ce«pli#Lnc  »  quastiens  froA  your 
AdBtnistrator  of   th«  W«9«  And  Hour  Dlyi»(en.    S«a  t  9cuio*rtt  #^7 

Could  you  pl»AS9  git  «*  a  ruling  on  turn  following    ifacts  en   a  gravel  pit   In 
Minn*«eta  as  to  Nhatlier  or  net   it   1«  part  of   «h«  '  kit*  of  work"  5.2(1>(2) 
aftcf  th«  C.C.    Clrca..t  Court  of  App«ats  D«ci«lon   '.  t  nidtMy  Excavator*. 

Tho  QunK«i*  Lak«  Pit    is  locatvd  appr-oxliMtsly   IS  n:  i»s   fro«  tha  fcdorally 
fund«d  project.   Th*  owner  ef  tha  property  it  L»ro> ! Johr»an.   H«  originally 
OHnsd  Sfft  acrsa  and  r:urr«fttly  has  3t6  acres.   Tha  3  >0  «er««  warn  «old  to  an 
inauranca  cofltpany  Mho  avaritualty  Bullt  Kaja^tle  Otic*  gold  ccurae.   nr, 
Jehnman  ha«  baan  tha  tola  OMTier  of  tha  proparty  a.  ^ea   1948  until  ha  said 
•0««   to  tha  golf   cour»«. 

Mr.    Jahn»on  «l«o  farria  hogs  and  sells  aquipaent.    )>  Is  reaterlal   is  for  sala 
to  Anyonm  Mho  will  a,i^  for  itf    In  th*  pftst  Mr.    J»"  tson  has  had  preblams 
collecting  tha  «an»y  for  his  (katarial   salas  and  hi  i  oa«n  sogittHhat 
salaetlva  as  to.  Mho  t\ti  salla  to. 

As  the  OHotr  sine*  1^8  he  is  ■gr«ndfath«r«d*    In  «i  thay  say  and  is  not 
required   to  have  a  ptr«lt   to  «ina  fro«  his  property.    Tha  prlwa  contractor 
obtained  a  permit  enJy   to  avoid  a  Hork  stoppage   in    the  event  of  • 
dlsagree«ient   with   th»i  city  as  tfl  whathar  theplt   r«  quired  a  parnit.   No 
peralt   wae  actually   <-equlrad. 

Mr.   Johnson  took  pric:e«  for  hi«  *aterial   from  eevc -al  differ-ent 
contractor*  who  Mtra  bidding  this  saoe  highway  prelect   in  question.   Had 
another  contractor  oi;her  than  the  one  t^at  na*  awaked   the  preiaet  gotten 
the  work   they  tnay  or  may  net  have  also  bought   the!  >  eaiarial    f ro«  Mr. 
Johnson.    If  this  printe  contractor  did  not  purchase   his  material  at  this 
time   it  would   regain   "for  «ala*. 

Mr.    Johnson  «tatad   t^lat  ha   s«*3  Maself  as  a  supplie'^  to  anyone  who  *4ill 
pay  hie  for  his  «iatat-ial. 


1S13CointyRoad18 
-She)(opM,  MN  65$78 
(B1 2)490-1200 
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TRUCKiNQ 
W.B.B,  INC. 


P^m  2|    continued 


Hi*  r^tnen   tor  •«lllro  noalnal  amount*  ai  mmttris'i    -frt>«  hi«  pit  in  th* 
(MSt  4-5  /tt«(^  i«  th«.t  no  ona  t««n«td  *ny   «nd  th«  o  les  that  did  \Mr*  not 
th«  best  p«/in9  cuBt«4iwr«,  H9M«vtp,  it  has  alwAy*  -oi*  sal*  «nd  •vcryon* 
kntH  it.  Th*  docuB*rtt«tion  of  thi  nooilncl  affounts  \m   h«s  told  *rm 
un«vaill«bl»  du*  te  a  flr«  he  had  in  August  oi    i990 

Th*  plaint*  carttraetor  plans  to  taka  approximately  S  >0«O09  yardt  of 
matsrial.  Tn«  pritw  eontraetcr  wlli  b6  loading  all  of  th«  trucks. 


The  priix  contractor 
Developftent  Sits  Piar 
Pit.  The  prime  cofttrj 
for  seMAr  dcvelepnini 
for  the  City  of  Andev 
&•  sold  After  the  «at 
trucking  of  the  fflatef 
Mith  a  delay  far  Mint 


alonQ  Mith  the  City  of  Andovu 
s  for  a  future  housing  devslo 
eter  1«  working  with  the  Ccon 

that  Hill  Mlthfttaod  two  190 
•r.  eootc  of  the  29&  acr«e  t^4t 
erial  is  reagved  for  the  hOU« 
lals  will  be  sooipleted  a^prcr. 
er  eenths. 


has  dr«¥m  up 
ment  on  the  lunkar  Lake 
Creek  Watershed  Afeney 
«ar  • terms  b*ck  te  bAck 
'  Kr.  jAhnson  owns  aay 
nq   develc^OBnt.  The 
mately  August  of  19^3 


Mr.  Johnson  has  the  fBlloHios  docuieentation  of  ind  vldual  sales  that  mas 
not  burned  In  his  fire.  Mr.  Johnson  believe«  there  is  other  individual 
•ales  for  Mhich  he  h<B  no  docueen feat ion  due  to  the  lir; 


COMPANY 

Dependable  Excavating 
9looAin9ton)   Kinnesot* 

Quality  Evcavat.ing 
1916^  FlauKinge  Street 
Cedar,   ninne«ot* 

Burton  Kaabel  E:<cavatin9 
14717  Able  Street   N.E. 
'  H*m  UAke,   ninneeota 

Julian  Johnson  eKC4vatie(^ 

AR  Jay  Excavating 

Taos  HanpsMra  Circle  N. 

Brooklyn  Park,   HinnesPte 

Senator   Qreg   Bahl 
Hatn  Lake,    Minnesota 


YEAft 
1984 

1984 
1985 

1985 
1965 

19*3 


AMOUNT 

s,soo 

6,000 
12,600 

38,000 
5,000 

2,900 


1513  County  Roac>  18 
-8h«kopM,  Un  6S379 
{612)496-1200 
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THUCKINO 
W.B^.JNO. 

P*^«  Z,   eontinuftd 

33266  NightlnedAl* 
St>    Fr*Acl«t   ninne«ot* 
H«fi  LAka,    Minnesota 

Th«  •bov«  mMt*ri*l  ***%  (*©•*    likely  sold  during   the  cofv»tp«c«lon  «M«on   Ift 
Mlr>n»»o««   which    i«  sprln9    «iru   Ute   -f*!!.    Mr.    J»hn  ion  do9*   not  ♦••iff"    «"« 
Mt*rl«l  *n«J  dcM  not  navt  ♦  facility  to  do  vs.    In   the  p*«t  h»  iiBpiy 
counted   the   lo^Si 

Th«    «>^uek«    «r»  h»ulii>ft    to    tha  proitct   «it«    loaded     J%d   cemoin^    b^ck   septy. 
Tha   trucker*  do  not  perfor*  *ny  on  site  ectivltle«  other   th«n  pull  onto 
the  cite  *n4  drop    thtlr   le«di 

r>le4fic  reply  by  Auflust    14,    1992  becAuM   the  iab  n*     «lrt«dy  started  end   I 
n»«a   to   know    If   any  C«vi«   B*«or   wage*  HOul<»  apply. 


Diane  Vlnge 
CKO 


1513  county  Ro8d  18 
•Shakoped,  MN  6^79 
(612)496*1200 
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Chairman  Murphy.  Thank  you,  Ms.  Vinge. 

Dr.  Thieblot. 

Dr.  Thieblot.  Mr.  Chairman,  my  name  is  Armand  Thieblot.  I 
have  a  PhD,  an  airplane,  and  a  yellow  cat.  And  I  live  in  Baltimore 
Maryland.  I  own  a  company  that  specializes  in  publication  design 
and  communication  and  consulting  for  colleges  and  universities.  I 
have  very  little  to  do-  with  construction.  You  may  be  wondering 
why  I  am  here. 

Well,  in  an  earlier  life,  I  was  associated  with  the  University  of 
Maryland  and  the  Industrial  Research  Unit  of  the  University  of 
Pennsylvania,  for  whom,  during  the  1970s  and  1980s,  I  wrote  a 
couple  of  books  and  a  variety  of  essays  on  Davis-Bacon  and  Walsh- 
Healy  and  the  Services  Contracts  Act,  and  on  the  various  State 
prevailing  wage  laws.  All  told,  I  have  studied  prevailing  wage  laws 
on  and  off  for  about  25  years,  and  I  have  gotten  to  know  them 
fairly  well. 

I  am  not  an  expert.  As  Ms.  Vinge  has  pointed  out,  there  is  no 
one  who  is  capable  of  being  an  expert  on  these  laws.  That  is  an 
important  point.  So  that  is  why  I  am  here.  I  am  sort  of  an  expert.  I 
have  never  had  an  active  role  in  construction.  And  since  I  have 
probably  finished  writing  books  about  Davis-Bacon,  I  don't  even 
have  a  continuing  intellectual  stake  in  it  or  in  its  wage  determina- 
tions. 

Nevertheless,  I  was  happy  to  take  the  time  to  come  over  here 
and  talk  with  you  today.  And  I  hope  that  because  my  credentials 
are  those  of  a  disinterested  economist  and  long  student  of  Davis- 
Bacon,  rather  than  as  a  partisan  in  any  way,  that  you  will  be  en- 
couraged to  review  the  written  testimony  that  I  have  provided  with 
an  open  mind.  As  both  a  taxpayer  and  an  economist,  I  am  con- 
cerned about  the  bill  you  are  here  considering.  And  I  would  like  to 
be  able  to  walk  through  with  you  what  I  see  as  its  problems.  But 
that  would  be  a  very  long  hike,  and  we  don't  have  the  time. 

I  will  refrain  even  from  reading  my  written  testimony.  In  an  en- 
vironment where  my  job  is  to  talk  and  yours  is  to  listen,  if  you  get 
finished  before  I  do,  communication  has  failed,  and  it  is  probably 
my  fault. 

So  I  will  be  brief,  but  I  don't  want  you  to  go  away  empty-handed, 
so  I  would  like  to  bring  up  six  points  for  you  to  consider,  and  then  I 
will  give  the  clerk  my  written  testimony  to  add  to  the  record,  if 
that  is  all  right. 

Chairman  Murphy.  Without  objection,  it  will  be  admitted  into 
the  record. 

Dr.  Thieblot.  Here  are  six  things  I  would  like  you  to  think 
about: 

Number  one,  Davis-Bacon  is  now  and  always  has  been  bad  eco- 
nomics and  bad  law.  It  started  out  as  xenophobic  Jim  Crow  stuff. 
And  worse  than  that,  perhaps,  it  was  based  on  two  faulty  economic 
premises. 

The  first  is  that  if  employers  need  more  women  to  do  some  swell 
new  government  job,  to  perform  some  swell  new  government  job; 
and  second,  that  there  are  itinerant  bands  of  workmen  out  there 
scouring  the  countryside  looking  for  such  low-wage  offers  to  scarf 
up.  Both  of  these  premises  are  nonsense. 
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Point  two,  the  outcome  of  Davis-Bacon  is  expensive.  It  is  on  the 
order  of  hundreds  or  thousands  of  millions  of  dollars  a  year.  We 
can  argue  about  exactly  how  many,  but  it  is  on  that  order.  This  is 
money  that  is  piddled  away  though  the  simple  expedient  of  giving 
it  to  people  who  haven't  even  asked  for  it,  so  that  their  employers 
can  overcharge  the  government  for  construction  work.  What  a 
waste. 

Point  number  three,  the  Act's  abhorrence  of  change  affects  the 
whole  industry  and,  among  other  things,  restrains  progress  in  such 
things  as  employee  development  and  changes  in  managerial  meth- 
ods. It  is  the  equivalent  to  the  Gray  Buggy  Amish's  abhorrence  of 
modern  technology,  and  equally  effective.  But  what  are  the  advan- 
tages of  such  intransigence?  The  result  is  we  have  an  employee  de- 
velopment system  in  the  construction  trades  that  reflects  wonder- 
fully the  environment  of  the  1920s  and  not  at  all  the  environments 
of  the  present. 

Point  four,  the  Act  is  incapable  of  equitable  administration,  with 
or  without  the  proposed  amendments.  There  are  simply  too  many 
judgment  calls  required,  too  many  indeterminate  concepts. 

As  a  result,  its  administration  is  a  mess,  its  wage  rates  are  arbi- 
trary and  capricious.  They  are  not  necessarily  union  wage  rates. 
They  can  be  all  over  the  place.  I  have  seen  surveys  in  which  wage 
rates  proposed  as  prevailing  were  higher  than  the  union  scale  in 
the  area  for  which  they  were  proposed. 

Ms.  Vinge,  I  think,  is  sufficient  proof  of  the  incapability  of  ad- 
ministration of  Davis-Bacon. 

Point  number  5,  Davis-Bacon  is  demonstrably  unnecessary.  De- 
spite the  rhetoric,  union  construction  firms  do  compete  effectively 
in  many  private  markets  where  Davis-Bacon  does  not  apply.  High- 
priced  union  workmen  do  find  employment  in  those  private  mar- 
kets. And  other  construction  workers  are  not  starving  in  the 
streets.  Government  contracting  is  not  the  only  game  in  town.  It 
does  not  need  separate  rules. 

Why  do  we  have  Davis-Bacon  at  all? 

Point  six,  all  of  the  proposed  modifications  to  this  Act,  with  one 
minor  exception  about  thresholds  and  an  even  more  minor  one 
about  reporting,  make  it  worse  rather  than  better  and  eliminate 
none  of  its  problems. 

The  only  bright  spot  that  I  can  see  from  these  reforms  is  that 
they  are  so  bad  that,  in  my  estimation,  if  they  are  passed,  they  will 
hasten  court  challenges  on  the  original  discriminatory  intent  of  the 
Act  and  the  continuing  discriminatory  outcome  now  that  it  has. 

Well,  those  are  the  six  I  would  like  to  bring  to  your  attention.  I 
hope  you  will  consider  at  least  these  and  perhaps  some  of  the 
others  that  I  make  in  my  written  testimony.  Davis-Bacon  has  been 
for  far  too  long  the  embodiment  of  the  inverse  of  Churchill's  apho- 
rism: it's  a  case  of  "never  have  so  many  done  so  much  for  so  few." 
In  my  view,  it  is  time  to  can  this  turkey,  not  make  it  worse. 

And  I  thank  you  for  your  invitation  to  appear  before  you  and  for 
your  attention  today. 

[The  prepared  statement  of  Dr.  Armand  J.  Thieblot,  Jr.  follows:] 
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Statement  of  Dr.  Armand  J.  Thieblot,  Jr. 

Mr.  Chairman,  my  name  is  Armand  Thieblot.  I  have  a  PhD,  an  airplane,  and  a 
yellow  cat.  I  live  in  Baltimore,  Maryland,  own  a  company  that  specializes  in  publica- 
tion design  for  colleges  and  universities,  and  have  very  little  to  do  with  the  con- 
struction industry.  You  may  be  wondering  why  I  am  here. 

In  an  earlier  life,  I  was  associated  with  the  University  of  Maryland  and  the  Indus- 
trial Research  Unit  of  the  University  of  Pennsylvania,  for  whom,  during  the  1970s 
and  1980s,  I  wrote  a  couple  of  books  and  a  variety  of  essays  on  Davis-Bacon,  Walsh- 
Healy,  and  the  Services  Contracts  Act,  and  on  the  various  State  prevailing  wage 
laws.  All  told,  I've  studied  prevailing  wage  legislation  for  about  25  years,  on  and  off, 
and  gotten  to  know  it  fairly  well. 

So  that's  why  I'm  here,  I  hope.  I've  never  had  an  active  role  in  construction,  and 
since  I've  probably  finished  writing  books  about  Davis-Bacon,  I  don't  even  have  a 
continuing  intellectual  stake  in  it  or  in  its  wage  determinations.  Nevertheless,  I  was 
happy  to  make  time  to  come  over  and  talk  with  you  today,  and  I  hope  that  because 
my  credentials  are  those  of  a  disinterested  economist  and  long  student  of  Davis- 
Bacon  rather  than  of  a  partisan  spokesman  for  any  particular  interest,  you'll  be  en- 
couraged to  review  the  written  testimony  I've  provided  with  an  open  mind. 

As  both  taxpayer  and  economist,  I'm  concerned  about  the  bill  you  are  here  consid- 
ering, and  I'd  like  to  be  able  to  walk  you  through  what  I  see  as  its  problems.  But  I'll 
refrain  even  from  reading  my  written  testimony.  In  an  environment  where  my  job 
is  to  talk  and  yours  is  to  listen,  if  you  get  finished  before  I  do,  communication  has 
failed,  and  it  is  probably  my  fault. 

So  I'll  be  brief,  but  I  don't  want  you  to  go  away  empty-handed,  so  here  are  six 
points  for  you  to  consider: 

1.  Davis-Bacon  is,  and  always  has  been  bad  economics  and  bad  law.  It  is  xenopho- 
bic Jim  Crow  stuff,  and  based  on  two  faulty  economic  premises:  first,  that  if  employ- 
ers need  more  workmen  to  do  some  swell  new  government  contract,  they'll  find 
them  by  offering  sub-standard  wages;  and  second,  that  there  are  itinerant  bands  of 
workmen  out  there  scouring  the  country  looking  for  such  low-wage  offers  to  scarf 
up.  Both  of  these  are  nonsense. 

2.  The  outcome  of  Davis-Bacon  is  expensive — on  the  order  of  hundreds  or  thou- 
sands of  millions  of  dollars  a  year.  This  money  is  piddled  away  through  the  simple 
expedient  of  giving  it  to  people  who  haven't  even  asked  for  it,  so  their  employers 
can  overcharge  the  government  for  construction  work.  What  a  waste. 

3.  The  Act's  abhorrence  of  change  affects  the  whole  industry  and  (among  other 
things)  restrains  progress  in  employee  development  and  management  methods.  It  is 
equivalent  to  the  Gray  Buggy  Amish's  abhorrence  of  modern  technology,  and  equal- 
ly effective,  but  what  are  the  advantages  of  such  intransigence? 

4.  The  Act  is  incapable  of  equitable  administration,  with  or  without  the  proposed 
amendments.  There  are  simply  too  many  judgment  calls  required,  too  many  indeter- 
minate concepts.  As  a  result,  its  administration  is  a  mess,  and  its  wage  rates  are 
arbitrary  and  capricious. 

5.  Davis-Bacon  is  demonstrably  unnecessary.  Despite  the  rhetoric,  unionized  con- 
struction firms  do  compete  effectively  in  many  private  markets  where  Davis-Bacon 
does  not  apply.  High-priced  union  workmen  do  find  employment,  and  other  con- 
struction workers  don't  starve  in  the  streets.  Government  contracting  is  not  the 
only  game  in  town.  It  does  not  need  separate  rules. 

6.  All  of  the  proposed  modifications  to  the  Act  (with  one  minor  exception  about 
thresholds)  makes  it  worse  rather  than  better,  while  eliminating  none  of  its  prob- 
lems. The  only  bright  spot  I  can  see  is  that  the  reforms  are  so  bad  that  if  passed 
they  may  well  hasten  court  challenges  on  the  discriminatory  original  intent  and 
continuing  discriminatory  outcome  of  the  Act. 

I  hope  you'll  consider  at  least  these  points,  and  perhaps  some  of  the  others  I  make 
in  my  written  testimony.  Davis-Bacon  has  for  too  long  been  the  embodiment  of  the 
inverse  of  Churchill's  aphorism:  a  case  of  "never  have  so  many  done  so  much  for  so 
few."  In  my  view,  it's  time  to  can  this  turkey,  not  make  it  worse. 

I  thank  you  for  your  invitation  and  your  attention. 

[The  balance  of  Dr.  Thieblot's  prepared  statement  follows:] 
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Statement  by 

AJ.  Thieblot 

Appearing  as  an  individual 


INTRODUCTION 

In  the  late  1960s,  when  I  was  a  young  academician  and  bright-eyed 
researcher,  I  undertook  a  project  to  find  out  why  buildings  constructed  for  the 
federal  government  cost  more  than  those  that  were  not,  and  discovered  the 
Davis-Bacon  Act.  As  I  got  into  it,  I  found  that  this  obscure  piece  of  legislation, 
which  had  been  around  for  more  than  45  years,  was  a  hold  out  from  the  era  of 
xenophobic  Jim  Crow  laws.  At  the  time  of  its  early  discussions,  what  became  the 
Davis-Bacon  ace  had  as  its  stated  intent  to  preserve  local  labor  markets  for  locals, 
and  keep  out  the  "large  aggregation  of  negro  labor"  migrating  up  from  the  south 
who  were  feared  by  its  New  York  sponsors.  [In  the  1927  Hearings  on  HR 
17069,  p.3.] 

What  became  puzzling  to  me  was  the  act's  longevity.  Here,  after  all,  was 
legislation  that  caused  the  government  to  waste  more  than  a  thousand  million 
dollars  a  year  by  paying  more  for  its  new  post  offices,  roads,  and  dams  than  other 
buyers  would  have  to  pay  for  the  same  structures.  Here  was  legislation  that  inter- 
fered with  natural  development  of  the  construction  industry  and  drove  up  its 
labor  and  administrative  costs,  that  created  incentives  for  contractors  to  shirk 
employee  development  and  worked  to  keep  minorities  out  of  the  building  trade 
jobs,  and  that  produced  tons  of  unnecessary  paperwork.  Here  was  legislation  that 
was  to  employee  development  what  the  precepts  of  the  Gray  Buggy  Amish  were 
to  technological  advance — both  intent  on  stopping  progress  at  an  arbitrary  point 
in  times  past.  Here  was  legislation  that  provided  no  known  benefits  other  than 
to  a  few  labor  elites  who  were  the  beneficiaries  of  its  arbitrarily  elevated  wage 
rates,  and  to  certain  contractors  who  found  themselves  shielded  from  the  rigors 
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of  competition  by  its  price-fixing  aspects.  Here  was  legislation  that  had  been 
passed  because  it  was  less  demanding  than  minimum  wage  legislation,  but  which 
continued  to  exist  long  after  the  Fair  Labor  Standards  Act  became  law. 

Why  did  it  survive?  What  were  the  secrets  of  Davis-Bacon's  longevity?  Its 
only  natural  constituencies  were  not  overwhelmingly  numerous,  obviously 
needful,  or  apparently  deserving  targets  of  income  redistribution.  Perhaps  the 
law  was  so  obscure  no  one  understood  it  or  how  much  harm  it  was  doing. 

DAVIS-BACON  DETAILS 

Twenty-five  more  years  have  passed  since  I  first  encountered  Davis-Bacon, 
and  I'm  no  longer  even  an  academician,  much  less  a  young  one.  During  those 
years,  I've  spent  a  lot  of  time  with  the  prevailing  wage  laws.  I've  tracked  their 
legislative  history  and  compiled  their  areas  of  difference  and  commonality.  I've 
made  statistical  summaries  and  estimates  of  their  costs  and  reviewed  those  done 
by  others.  I've  evaluated  Davis-Bacon  line  by  line  and  looked  into  the  details  of 
its  administration,  the  way  wage  rate  surveys  are  conducted,  the  way  rates  are 
selected.  I've  reviewed  the  quahty  of  wage  rate  output.  I've  also  surveyed  the 
opinions  of  construction  contractors  and  solicited  the  views  of  other  economists. 

As  a  result,  although  there  may  be  things  I  don't  know  about  prevailing 
wages,  I  think  I  have  a  pretty  good  feel  for  what  they  are  and  how  they  work.  I 
have  written  a  couple  of  books  and  several  articles  on  them,  and  I've  provided 
piles  of  testimony  to  various  levels  of  government  and  courts.  What  I  discovered 
is  that  under  their  obscure  exteriors,  these  laws  are  intensely  complex.  Before 
they  can  be  administered,  some  one  has  to  quantify  judgements  about  such 
things  as  what  constitutes  a  locality,  or  when  one  tide  for  a  set  of  skills — "labor- 
er" or  "helper"  for  a  workman  who  assists  another  by  lifting  and  carrying  some- 
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thing  needed  for  a  job,  for  example — takes  precedence,  or  how  many  existing 
wage  rates  must  be  found  in  a  survey  before  they  can  be  used  in  new  determina- 
tions, and  does  it  matter  if  they  were  peak  wages  paid  for  only  a  short  rime,  or  if 
they  were  stipulated  wages  that  were  never  actually  paid.  What  does  it  mean  if 
no  single  wage  rate  or  job  title  "prevails,"  but  several  are  common?  Is  a  contrac- 
tor's health  benefits  equivalent  to  the  "prevailing"  one  if  some  of  its  coverages  are 
higher  and  others  lower?  How  long  ago  was  the  last  relevant  wage  payment? 
Does  it  matter  that  some  employees  get  wages  even  between  jobs  whereas  others 
don't? 

Interpretations  and  administration  of  Davis-Bacon  change  over  rime,  and 
do  so  again  in  the  proposed  bill.  Many  details  move  into  the  bill  itself  from 
established  administrative  practice,  and  in  aggregate  they  will  change  Davis- 
Bacon  firom  a  two-page  act  to  one  30  pages  long.  Among  new  details,  I  note  in 
passing  that  the  proposal  would  gang  various  contracts  for  threshold  purposes 
(which  the  prospective  contractors  would  not  know  about,  and  so  would  not 
know  how  to  bid),  would  import  wages  from  (undefined)  "similar"  areas  in  cer- 
tain cases,  and  would  define  helpers  in  such  a  way  that  substantially  no  one 
could  be  one  (although  helpers  are  actually  quite  common  in  private  construc- 
tion). [A  recent  survey  in  Delaware,  for  example — Delaware  Workforce  2000, 
Delaware  DOL — found  more  construction  workers  across  the  state  who  said 
they  were  carpenter,  electrician,  mason  or  plumber  helpers  than  who  styled 
themselves  as  the  aggregate  of  all  drywall  installers,  concrete  and  terrazzo  finish- 
ers, insularion  workers,  roofers,  ceihng  tile  installers,  tapers,  lathers,  plasterers 
and  stucco  masons,  carpet  installers,  floor  layers,  glaziers,  stone  masons,  tile  set- 
ters, pipelaying  fitters,  and  pipelayers  combined.] 
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DAVIS-BACON  PRINCIPLES 

Although  I  find  no  benefits  to  the  general  public,  the  construction  indus- 
try broadly  defined,  or  the  government  in  these  details,  I  do  not  propose  to 
cover  them  further,  simply  because  I  suspect  they  are  a  smoke  screen  designed  to 
move  discussion  away  from  the  basic  problems  with  Davis-Bacon  and  why  it 
deserves  to  be  repealed. 

Davis-Bacon  is  bad  law,  and  always  has  been,  and  if  the  current  discussion 
becomes  bogged  down  in  the  minutia  of  the  new  proposal,  it  will  have 
overlooked  the  fundamental  reasons  why  Davis-Bacon  should  be  eliminated — 
namely,  that  its  premises  are  at  best  bad  economics,  and  in  many  cases,  are  sim- 
ply wrong.  Because  flindamentals  do  not  change,  1  have  included  in  its  entirety 
my  testimony  to  this  same  sub-committee  of  the  House  of  Representatives  four- 
teen years  ago,  in  June  of  1979,  wherein  I  demonstrated  that  the  Davis-Bacon 
Act  was  inflationary,  incapable  of  equitable  administration,  and  unnecessary. 

In  that  old  testimony,  which  follows,  only  updating  of  dollar  amounts 
such  as  the  weekly  earnings  of  construction  workers  (and  the  price  of  stamps) 
needs  to  be  done  to  make  it  fully  current.  The  conclusions  are  exactly  the  same, 
because  the  fundamental  premises  of  Davis-Bacon  have  always  been  flawed,  and 
this  was  as  true  in  1979  as  it  is  today,  or  as  it  was  in  1931. 

CONCLUSION 
To  go  back  and  provide  the  answer  to  one  of  my  original  questions,  it 
seems  perfectly  clear  to  me  that  the  reason  for  Davis-Bacon's  longevity  lies  not 
in  its  economic  wisdom,  nor  its  solution  to  some  felt  social  problem,  nor  to  any- 
thing positive.  It's  here  because  organized  labor  wants  it  for  a  few  of  its  members 
and  firiends.  To  paraphrase  Winston  Churchill,  never  have  so  many  done  so 
much  for  so  few. 
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U.S.  House  of  Representatives  June  14,  1979 


Statement  of  Armand  J.  Thieblot,  Jr. 
Associate  Professor  of  Management 
University  of  Maryland 


THE  DAVIS-BACON  ACT  IS  INFLATIONARY, 
INCAPABLE  OF  EQUITABLE  ADMINISTRATION, 
AND  UNNECESSARY.   IT  SHObXD  BE  REPEALED. 


I.  THE  DAVIS-BACON  ACT  IS  INFLATIONARY 


A.  The  Act  is  Inflationary  by  Nature. 

The  Davis-Bacon  Act  is  what  is  known  as  a  "prevailing 
wage  law."   Although  many  persons  speak  of  the  way  it  sets 
"prevailing  rates"  for  construction  workers  employed  on 
public  works,  it  is  important  to  recognize  that  the  title 
and  its  implications  are  misleading.   The  Davis-Bacon  Act 
does  not  set  prevailing  rates,  it  sets  minimum  rates. 

When  properly  administered,  the  Davis-Bacon  Act  searches 
for  and  finds  the  prevailing  rate  in  the  local  commxmity  by 
reference  to  some  mean,  median,  or  mode  found  among  the  various 
wage  rates  paid  similar  workmen  on  similar  jobs.   But  when 
the  prevailing  rate  has  been  found,  it  is  applied  as  the 
minim\im  which  may  be  paid  any  member  of  the  craft  or  class 
for  whom  it  was  set.   Employers  may  pay  more,  but  they  may 
not  pay  less,  than  the  determined  rate. 

This  is  why  prevailing  wage  laws  are  inflationary  by 
nature.   When  any  m.easure  of  central  tendancy--any  mean, 
median,  mode,  30-percent  mode,  or  any  average-- is  found  and 
applied  as  a  minimum,  that  minimum  is  going  to  be  higher 
than  the  minimum  which  existed  before  it.   Therefore,  once 
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the  new  rates  are  in  effect,  the  average  of  all  rates  will 
be  higher  than  before,  and  any  newly  calculated  "prevailing" 
rate  will  probably  be  higher  than  the  old  one. 

In  only  two  cases  will  prevailing  rate  specifications 
not  result  in  inflation: 

1.  When  every  single  workman  in  the  area 
is  making  exactly  the  same  rate  to  the 
penny . 

2 .  When  the  determined  rate  is  also  the 
minimum  rate  found  among  all  workmen  in 
the  area. 

In  every  other  instance  than  these  two,  prevailing  rate 
legislation  operates  as  an  engine  of  inflation. 

Consider  a  free-market  labor  force  of  only  four 
individuals,  whose  hourly  rates  are  $1.00,  $2.00,  $3.00, 
and  $4.00.   If  a  prevailing  wage  law  based  on  the  simple 
average  is  overlaid  on  this  market,  the  "prevailing"  rate 
determined  by  the  rules  would  be  the  average  of  the  four 
rates--$2 . 50 .   In  the  first  round,  this  determined  rate 
would  be  applied  as  a  minimxim,  and  employers  could  pay  more 
but  not  less.   Therefore,  the  wages  paid  would  become  $2.50, 
$2.50,  $3.00,  and  $4.00.   In  the  next  prevailing  rate  roimd, 
the  average  of  these,  now  $3.00,  would  become  the  new 
minimum,  and  the  next  average  would  be  $3.25.   Thus,  in 
two  iterations,  without  any  other  factors  being  present-- 
no  spillover,  no  general  price  inflation--the  average  rate 
paid  notched  itself  upward  from  $2.50  to  $3.25. 

To  be  sure,  this  is  a  contrived  example,  but  its 
mathematical  principles  are  universal,  and  the  inflationary 
conclusion  is  inexcapable. 

B.  The  Act  is  Inflationary  in  Practice. 

Precise  detemnination  of  the  overall  inflationary  impact 
of  the  Davis-Bacon  Act  is  impossible,  but  both  specific  and 
general  estimates  can  be  made. 

For  a  specific  example,  Florida  repealed  the  section  of 
its  state  prevailing  wage  law  applying  to  the  construction 
of  schools  in  1974;  state  officials  there  subsequently 
discovered  they  were  saving  about  $15  million  a  year  on  such  work. 
(Earlier  this  year,  Florida  repealed  its  prevailing  wage  law 
entirely.) 
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For  a  general  example,  based  on  careful  consideration 
of  the  bid-rebid  data  on  all  jobs  rebid  and  awarded  during 
the  34-day  suspension  of  the  Davis-Bacon  Act  in  1971,  I 
conservatively  estimated  that  its  rates  resulted  in  about 
$240  million  a  year  in  excess  costs.    Corrected  for 
inflation,  this  would  translate  to  more  than  $500  million  a 
year  by  19  79,  and  it  is  exclusive  of  government  administrative 
costs,  contractor  compliance  costs,  and  spillover  or  spread 
costs . 

The  General  Accounting  Office,  in  what  is  probably 
the  most  extensive  objective  evaluation  of  Davis-Bacon  yet 
produced,  estimated  government  construction  costs  to  be 
inflated  by  an  average  of  3.4  percent  on  40  percent  of  the 
projects  included  in  its  stratified  random  sample,  which 
expands  to  $513  million  on  the  total  volume  of  federal 
construction.   (This  assumes  the  sample  was  representative, 
but  there  is  no  reason  not  to  do  so.) 

There  are  other  costs  of  Davis -Bacon.   Some  stem  from 
administration,  both  by  the  Department  of  Labor  in  establishing 
the  rates  and  by  contractors  in  complying  with  the  necessary 
paperwork;  others  derive  from  the  need  for  non-union 
contractors  to  comply  with  "area  standards"  requiring,  for 
example,  the  use  of  craftsmen  instead  of  instead  of  lesser- 
skilled  men  on  certain  work;  yet  others  derive  from  the 
"spillover"  effect  of  inflated  Davis-Bacon  rates  spreading 
to  private  work.   (Professor  Bourdon,  of  Harvard,  reports 
that  a  substantial  proportion  of  open-shop  contractors 
interviewed  felt  there  was  at  least  some  upward  bias  on 
local  open-shop  wages  resulting  from  prevailing  rates.) 

In  combination,  the  direct,  administrative,  and  spillover 
costs  add  up  to  a  total  on  the  order  of  a  billion  dollars  a 
year.   Most  responsible  analyses- -even  those  by  supporters 
of  the  Act--corroborate  these  estimates.   Proponents  of  the 
Act  argue  that  the  costs  are  justified  from  a  societal 
standpoint,  or  that  they  are  offset  by  increases  in  pro- 
ductivity; but  they  generally  agree  the  Act  is  costly. 

C.  The  Act  Does  not  Increase  Productivity. 

Davis-Bacon  proponents  have  introduced  the  argument  that 
increased  costs  stemming  from  higher  prevailing  wage  laws  are 
partially  offset  by  increases  in  productivity.   These  proponents 
miss  a  very  important  distinction-,  exogenous  (outside)  price 
increases  are  different  from  endogenous  (internal)  ones. 
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To  illustrate  this  point,  consider  the  "oroductivitv" 
of  gasoline.   If,  to  get  higher  performance,  we  decide  to 
pay  more  for  gasoline  (an  endogenous  decision)  and  buy  high 
test,  our  increased  productivity  may  partially  offset  the 
higher  cost.   But  if,  on  the  other  hand,  some  outside  force 
arbitrarily  increases  the  price  of  gasoline  at  the  pump,  our 
paying  more  gets  us  no  better  performance;  there  is  no  offset. 

Davis-Bacon  rates  are  exogenous  to  the  contractor.   If 
he  uses  his  existing  workforce  on  a  prevailine-rate  iob. 
paying  them  the  higher  rate,  he  should  expect  no_ productivity 
gains,   The  impact  of  Davis-Bacon  on  his  productivity  would 
be  like  the  impact  of  putting  a  20-cent  stamp  on  a  first-class 
letter. 

If  he  replaces  his  workforce  with  more  highly-skilled 
workmen,  he  may  achieve  some  short-term  productivity  gain, 
but  at  the  expense  of  disrupting  his  workforce,  interfering 
with  his  on-the-job  training,  and  impeding  the  opportxinities 
for  women,  minorities,  and  other  new  workforce  members  or 
aspirants;   he  would  be  trading  some  of  his  future  potentials 
for  a  present  day,  government-sponsored  elitism.   That 
many  contractors  feel  this  is  a  bad  bargain  is  evidenced 
by  their  unwillingness  to  bid  for  public  works  construction 
even  though  they  are  qualified  to  perform  it. 

D.  Siimmary. 

The  inflationary  impact  of  the  Davis-Bacon  Act  is 
impossible  to  mieasure,  but  I  and  most  other  observers  feel  it 
results  in  excess  government  expenditures  of  about  $1  billion 
a  year.   To  put  this  in  perspective,  in  1977,  the  average 
weekly  earnings  in  construction  were  $295.29.   If  money  now 
wasted  on  Davis-Bacon  were  used  for  new  jobs  in  the  industry, 
62,125  more  full-time,  year- 'round  construction  workers 
could  be  employed. 


II.  THE  DAVIS -BACON  ACT  CANLIOT  BE  EQUITABLY 

ADMINISTERED 

A.  Administration  of  the  Act  is  arbitrary. 

Davis -Bacon- -the  law  itself--is  mercifully  brief. 
Unfortunately,  this  virtue  conceals  a  major  defect.   Nowhere 
in  it  can  one  find  definition  of  the  key  term:  prevailing. 
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It  is  clear  from  the  hearings  going  back  to  1928  that 
the  framers  of  Davis-Bacon  were  sure  only  that  they  wanted 
some  form  of  wage  law  which  would  be  less  disruptive  of  local 
hiring  practices  and  local  wage  scales  than  a  full-blown, 
mandated  minimum  wage  law  would  have  been.   But  they  were 
silent  as  to  what  they  meant  by  prevailing.  So  it  was  left 
to  the  Secretary  of  Labor  who,  in  1934,  decided  prevailing 
meant  the  wage  rate,  to  the  penny,  paid  to  any  30  percent 
in  a  craft  or  class ,  or  the  average  of  all  if  there  were 
no  30  percent  rate . 

This  definition  is  clearly  arbitrary  and  has  no 
legislative  authority.   It  has  been  upheld  by  the  courts, 
but  not  on  principles  of  general  equity.   Rather,  it  was 
upheld  because  no  contractor  is  compelled  to  bid  on  government 
work,  or  accept  its  arbitrary  terms .   (It  is  interesting  to 
note  among  the  state  prevailing  wage  statutes  that  there  are 
at  least  fifteen  different  methods  used  to  define  the 
term  prevailing.) 

Even  within  this  and  other  arbitrary  definitions  provided 
for  administration  of  Davis-Bacon,  outside  observers  have 
repeatedly  found  instances  of  inaccurate  wage  rate  determinations. 
In  its  most  recent  report,  the  General  Accounting  Office 
found  that  many  of  the  worker  classifications  and  rates 
issued  by  the  Department  of  Labor  did  not  represent  the 
prevailing  wages  paid  in  the  locality,  even  as  defined  by 
the  Secretary  of  Labor's  own  rules.   In  12  of  thirty  areas  it 
resurveyed,  GAO  fovmd  rates  higher  than  those  prevailing  in 
the  locality,  and  in  18,  it  fotind  the  rates  lower. 

Similar  results  were  found  in  a  19  75  COI-TPS  study.   In 
residential  construction  comparisons,  13  of  the  38  rates 
seemed  arbitrarily  low,  and  12  of  the  38  seemed  arbitrarily 
high--including  four  cases  in  which  the  Davis-Bacon  rate 
was  set  higher  than  the  union  scale.   In  comparisons  for 
commercial  construction,  thirty  Davis-Bacon  rates,  or  33 
percent  of  the  total  seemed  arbitrarily  low,  and.  12,  or  20 
percent,  seemed  arbitrarily  high- -including  six  which  were 
above  the  union  scale. 

Although  some  Davis -Bacon  proponents  have  concluded 
from  this  information  that  Davis-Bacon  rates  are  often  lower 
than  average  construction  wages,  they  overlook  the  corollary 
that  with  similar  justification  one  could  conclude  Davis -Bacon 
rates  are  set  above  union  rates.   The  most  reasonable 
conclusion  is  that  the  rates  are  set  arbitrarilv. 
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B.  The  Administrative  Task  is  Awesome. 

Besides  the  problems  of  arbitrary  definitions  and 
arbitrary  application  of  them,  Davis-Bacon  administration 
faces  awesome  statistical  problems.   Consider  that  in  the 
United  States  there  are: 

$40  billion  of  federal  construction  each  year, 

500,000  prime  and  subcontractors, 

3.9  million  construction  workers, 

70,000  Davis-Bacon  projects  a  year, 

4  different  classes  of  construction  (one  of  which 
has  several  subsets) , 

up  to  300  different  classifications  of  workers  on  a 
single  wage  determination,  and 

more  than  3,000  counties. 

If  I  were  assigned  the  task  of  determining  equitably  the 
"prevailing  rates"  which  should  apply  on  each  of  the  70,000 
projects  in  more  than  3,000  areas  for  each  of  up  to  300 
categories  of  labor  for  4  or  more  types  of  construction 
worked  on  by  some  proportion  of  those  3.9  million  workers 
employed  by  some  selection  of  those  500,000  contractors,  I 
think  the  first  thing  I  would  do  would  be  to  request  a  transfer. 

But  the  Department  of  Labor  people  (about  26  of  them) 
who  have  been  assigned  the  job  can't  transfer,  and  they  also 
can't  hire  the  army  which  would  be  necessary  to  keep  track 
of  the  statistics;  nor  do  they  have  police  powers  to  compel 
response  to  surveys.   But  they  do  have  to  put  out  the  rates. 
I  trust  they  do  the  best  they  can  under  the  circumstances, 
but  am  not  surprised  if  they  take  a  few  shortcuts  and  make 
a  few  mistakes . 

Ill  THE  DAVIS-BACON  ACT  IS  UNNECESSARY 

The  rationale  of  the  Davis -Bacon  Act  was  that  it  would 
achieve  two  purposes:  first,  to  protect  local  wage  standards; 
and  second,  to  protect  local  contractors  from  the  depredations 
of  itinerant,  non-local  predators. 

With  respect  to  both  of  these  points,  it  should  be 
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xmnecessary  to  point  out  that  econoniic  conditions  have 
changed  substantially  since  1931,  and  what  may  have  made 
sense  then  no  longer  necessarily  does  today.   Do  construction 
workers  need  protection  of  their  wage  standards  any  more  than 
do,  say,  longshoremen  or  machinists?  In  1977,  the  average 
weekly  earnings  of  construction  workers  was  $295,  whereas 
the  all-industry  weekly  earnings  were  $189.   Special 
protection  for  them  seems  unnecessary. 

Concerning  non-local  predators,  not  much  of  a  survey 
is  required  to  see  that  the  majority  of  "itinerant" 
contractors  today  are  at  the  opposite  end  of  the  scale  from 
fly-by-night  predators  dragging  their  "cheap,  southern  labor 
force"  behind  them.   Today's  mobile  contractors  are  typically 
the  specialists  who  are  familiar  with  the  requirements  of 
federal  construction  and  federal  prevailing  wage  laws. 

Overall,  the  Act  serves  to  protect  the  entrenched, 
high-wage,  skilled,  construction  worker--who  needs  little 
protection--but  it  works  to  the  disadvantage  of  the  dis- 
advantaged and  the  learner  by  pricing  such  individuals 
above  their  skills  and  out  of  the  market. 


Why  has  the  Davis -Bacon  Act  survived  so  long  when  its 
purposes  are  so  clearly  outmoded? 

I  feel  the  most  logical  answer  is  that  it  has  survived 
not  because  of  any  benefit  which  it  has  construed  on  society 
but  because  it  has  acquired  a  constituency  of  powerful 
special  interest.   High-labor-rate  contractors  appreciate 
Davis-Bacon  because  it  eliminates  wages--the  most  important 
element  of  variable  cost--from  competitive  pressures  in 
bidding  on  government  work;  and  of  course,  the  unions 
appreciate  it  because  it  mandates  union  work  practices 
and  trade  classifications,  legitimizes  their  pay  scales,  and 
eases  their  organizational  efforts .   It  also  weakens  the 
resolve  of  contractors  to  contest  wage  increases,  since  they 
can  often  be  passed  along  automatically  on  government  work. 

I  certainly  don't  blame  these  groups  for  supporting  the 
Davis-Bacon  law.   If  I  could  find  a  similar  one  which 
required  the  University  of  Maryland  to  pay  me  more  than  my 
free-market  worth  as  a  professor,  I  would  undoubtedly  do  my 
level  best,  too,  to  insure  the  continued  health  of  that  law. 
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Final  Note 

I  have  heard  union  and  Department  of  Labor  representatives 
speak  heatedly  of  the  destructive  competition  which  would 
prevail  if  Davis-Bacon  were  repealed.   They  apparently 
envision  a  world  in  which  "fly-by-night,  cut-throat 
competitors  would  swoop  down  to  undercut  community  standards" 
and  force  wages  down  to  subsistance  levels. 

If  you  think  there  might  be  some  merit  in  this ,  bear 
in  mind  the  fact  that  the  Davis -Bacon  Act  is  not  the  only 
prevailing  wage  law  for  government  work.   Another  one, 
called  the  Walsh-Healey  Act  performed  similar  service  for 
employees  of  government  contractors  on  other- than-construction 
contracts.   Various  union  spokesmen  predicted  disaster 
when,  in  1964,  because  of  some  technicalities,  no  rates 
were  issued  under  Walsh-Healey.   No  rates  have  been  issued 
since,  but  the  predicted  doom  did  not  occur  for  the  skilled 
craftsmen  in  or  out  of  unions  who  work  in  those  industries. 

Another  point  to  consider  is  that  only  about  one 
construction  worker  in  four  works  on  Davis-Bacon  jobs.  The 
rest  work  for  the  best  wages  they  can  command,  just  like  the 
rest  of  us.   They  seem  to  have  gotten  along  reasonably  well 
without  special  wage  rate  protection. 


In  final  summary,  I  can  find  little  benefit  in  prevailing 
wage  laws  to  justify  their  costs.   I  find  they  are  inflationary, 
incapable  of  equitable  administration,  and  unnecessary.   I 
recommend  their  repeal. 
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Chairman  Murphy.  Thank  you,  Doctor. 

First,  I  apologize,  Ms.  Lindholm.  We  didn't  have  your  corporation 
correct  and  appreciate  your  corrections. 

Would  the  proper  targeting  or  narrowing  of  the  focus  of  the  wage 
survey  so  that  it  would  be  to  the  neighborhood  or  community  level, 
would  that  improve  the  situation? 

It  seems  as  though  the  bulk  of  your  testimony  was — is  that  the 
broad  survey  was  so  far  beyond  the  scope  of  the  community,  the 
contracting  community,  which  you  addressed  that  caused  the  prob- 
lem as  you  see  it?  Would  the  narrowing  or  targeting  of  that  wage 
survey  or  information  alleviate  the  situation?  Would  it  correct  it? 

Ms.  Lindholm.  Mr.  Chairman,  I  think  it  would  be  an  improve- 
ment. After  hearing  this  other  testimony,  I  wonder  whether  it  is 
possible?  I  mean  administratively  possible,  when  you  think  about 
all  of  the  submarkets  that  we  have?  I  mean,  we  really  find  it  very 
difficult  to  establish  prevailing  wages  in  a  timely  fashion  on  the 
larger  scale.  To  break  up  that  area  into  smaller  ones  would  com- 
pound the  situation.  I  would  approve  of  the  outcome. 

Chairman  Murphy.  But  that  it  may  be  impossible,  however,  to 
achieve? 

Ms.  Lindholm.  Yes. 

Chairman  Murphy.  Okay.  Now,  to  Ms.  Vinge,  I  would  say  we  do 
not  have  thousands  of  enforcement  officers.  I  believe  there  are  800 
in  the  entire  Department  of  Labor.  So  they,  all  800,  must  be  up 
there  in  Minnesota. 

Ms.  Vinge.  No,  I  think  you're  wrong  on  that.  I  think  there  is 
more. 

Mr.  Riley.  Less  than  800  actually 

Ms.  Vinge.  In  Washington? 

Mr.  Riley,  [continuing]  in  the  Wage  and  Hour  Division. 

Chairman  Murphy.  In  the  U.S. 

Mr.  Ballenger.  It  just  seems  like  it. 

Chairman  Murphy.  It  just  seems  like  they  are  all  in  Minnesota. 

I  have  visited  several  wage  and  hour  offices  on  enforcement  tech- 
niques, and  I  know  they're  always  complaining  they  don't  have 
enough  officers.  So  we  hear  it  from  both  sides. 

I  think  a  lot  of  your  problem  results  from  the  Reagan  Depart- 
ment of  Labor,  from  1984,  1986,  1988.  I  think  some  of  the  things 
that  you  point  out  are  justifiable  complaints.  And  if  that  happens, 
you  may  be  sure  that  I,  as  Chairman  of  this  committee,  will  write 
Secretary  Reich  and  have  him  inquire  of  those  people  who  will  not 
give  answers. 

In  some  cases,  if  they  contend  they  are  understaffed,  I  can  under- 
stand a  bureaucrat  not  getting  his  correspondence  answered.  But  I 
am  understaffed,  and  we  answer  all  our  mail  within  weeks,  not 
within  months — sometimes  within  days. 

So  I  think  that  you  are  justified,  and  if  you  have  those  com- 
plaints, I  would  certainly  suggest  that  you  call  it  to  the  attention  of 
your  congressperson  as  well  as  to  the  members  of  this  committee. 
And  we  would  be  happy  to  contact  the  Department  of  Labor  to 
make  sure  they  are  giving  answers  at  an  appropriate  time. 

Ms.  Vinge.  Mr.  Chairman? 

Chairman  Murphy.  Yes. 

Ms.  Vinge.  May  I  respond  for  a  minute? 
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Chairman  Murphy.  Yes. 

Ms.  ViNGE.  I  have  gone  through  my  congressman.  They  told  me 
to  do  that  because  then  they  would  have  to  respond  to  me  within 
about  4  months,  rather  than  2  years.  They  didn't  respond  to  two  of 
them  either. 

I  don't  believe  it  matters  who  is  the  president.  I  think  we  have 
got  some  employees  over  there 

Chairman  Murphy.  Well,  it  matters  who  the  Secretary  of  Labor 
is.  And  if  you  have  a  good  Secretary  of  Labor,  I  think  you  can  get 
response  from  his  staff.  I  hope. 

Ms.  Vinge.  Well,  maybe  you  can  get  some  response.  The  problem 
is,  is  even  if  they  respond  to  me,  they  don't  consistently  respond  to 
the  Nation  as  a  whole.  And  so  no  one  knows.  I  may  know  what  the 
rules  are,  or  she  may  know  what  the  rules  are  but  I  don't — there's 
no  even  playing  field.  There  is  no  even  playing  ground,  because 
nobody  knows  what  the  rules  are.  And  this 

Chairman  Murphy.  I  appreciate  that.  And  we  are  trying  to  deal 
with  that,  too,  every  day  on  a  congressional  and  departmental 
level. 

Ms.  Vinge.  Do  you  think  you  could  get  an  answer  within  30  days 
of  bid  time? 

Chairman  Murphy.  Maybe  not  3  days,  but  I  would  certainly 

Ms.  Vinge.  Thirty,  within 

Chairman  Murphy,  [continuing]  within  the  bid  time,  you  should 
be  able  to. 

Now,  incidentally,  the  Act — the  proposed  bill  that  we  have  defi- 
nitely exempts  off-site  suppliers.  It  applies  only  to  the  contractor. 
And  we  try  to  clarify  that  in  this  proposal. 

And  on  page  10  of  last  year's  committee  report,  the  site  of  the 
work,  we  evidence  where  we  contend  the  Act  would  apply  and 
where  it  would  not  apply.  We  will  be  happy  to  provide  you  with  a 
copy  of  that. 

Now,  that  is  in  the  proposal.  We  are  assuming  the  Department  of 
Labor  does  that  now.  We  are  trying  to  make  it  clear  they  do. 

Ms.  Vinge.  Are  you  telling  me  then  that  you  are  not — you  are 
exempted  if  you  are  not  working  directly  on  the  site  of  work? 

Chairman  Murphy.  Unless  you  are  the  contractor.  If  you  are  the 
contractor,  then  you  are.  But  if  you  are  not  the  contractor,  if  you 
are  an  independent  supplier 

Ms.  Vinge.  Yes. 

Chairman  Murphy,  [continuing]  then  you  are  exempt. 

Ms.  Vinge.  Independent  supplier  of? 

Chairman  Murphy.  The  Culligan  man  is  an  independent  suppli- 
er. If  you  own  the  quarry,  you  are  the  contractor.  If  you  don't  own 
the  quarry,  you  are  not  the  contractor,  you're  the  supplier.  If  you 
own  the  lumber  yard  or  the  concrete  yard,  you  are  an  independent 
supplier. 

Mr.  Fa  WELL.  Would  the  gentleman  yield? 

Chairman  Murphy.  Yes,  I  would  be  happy  to. 

Mr.  Fawell.  I  am  glad  to  hear  what  the  Chairman  has  said,  be- 
cause the  question  that  I  have, 

Mr.  Chairman 

Chairman  Murphy.  Go  ahead. 
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Mr.  Fawell.  The  question  that  I  have  is,  as  I  understood  Section 
2,  the  words  that  refer  to  "on  site"  are  deleted.  Every  publication 
that  I  have  read  that  has  reviewed  your  legislation,  has  concluded 
if  those  words  are  deleted  from  the  Davis-Bacon  Act,  that  therefore 
the  off-site  mechanic  or  laborer,  anybody  who  is  in  any  way  con- 
nected and  delivers  a  product  or  services  products  at  the  site  will 
be  covered. 

Chairman  Murphy.  Only  if  they  are  the  contractor,  Mr.  Fawell. 
That's  the  distinguishing  feature.  The  contractor  can't  hide  behind 
"being  off  site." 

Mr.  Fawell.  No,  of  course  not. 

Chairman  Murphy.  But  if  it  is  an  off-site  supplier,  that  off-site 
supplier  is  not  covered.  He  is  not  a  contractor.  He  is  out  of  the 
deal.  And  I  think  that  is  what  we  are  trying  to  distinguish,  be- 
tween who  is  the  bidding  contractor  and  what  services,  what  work 
do  they  include  in  the  project. 

And  if  they  are  the  contractor  and  they  are  hauling,  then  they 
are  covered.  If  they  are  not  the  contractor,  if  it  is  an  independent 
builder's  supply  and  they  are  delivering  to  your  job,  on  or  off  site, 
the  contractor  who  enters  into  the  contract,  offers  the  bid,  is  the 
covered  person,  not  the  off-site,  off-contract  supplier. 

Ms.  ViNGE.  So  then  to  clarify  that,  Mr.  Chairman,  you  are  saying 
then  that  the  prime  contractor  that  would  bid  the  job  and  would  be 
covered,  their  trucks,  if  they  own  trucks,  their  own  trucks  would  be 
covered?  It  would  be  gaining  back  what  they  lost  in  the  Midway 
decision;  is  that  what  you're  saying? 

Chairman  Murphy.  They  would  be  covered,  as  well  as  the  sub- 
contractor who  is  in  the  deal  with  that  contractor. 

Ms.  Vinge.  Okay.  Now,  is  the  subcontractor  going  to  be  under  a 
subcontract?  Or  is  "subcontractor"  defined  as  performing  some 
type  of  operation?  What  is  a  "subcontractor"  is  what  I'm  asking. 
Are  they  a  subcontrator 

Chairman  Murphy.  Anyone  other  than  a  supplier.  The  supplier 
is  a  third  party  seller. 

Ms.  Vinge.  Okay.  So  if  I  am  going  to  a  gravel  pit  and  I  pick  up 
rock,  and  I  deliver  it. 

Chairman  Murphy.  You  are  a  subcontractor  of  the  general  con- 
tractor. You  are  covered. 

Ms.  Vinge.  I  am  covered.  So  I  am  a  subcontractor  when  I  pick  up 
those  materials  and  bring  them  back  to  the  job? 

Chairman  Murphy.  That  would  be  my  interpretation  of  it.  The 
quarry- 


Ms.  Vinge.  Would  not  be? 

Chairman  Murphy,  [continuing]  would  not  be  covered. 

Ms.  Vinge.  Okay.  Well,  then 

Chairman  Murphy.  Unless  you  owned  the  quarry,  the  subcon- 
tractor. 

Ms.  Vinge.  Now,  Mr.  Chairman,  on  page  27,  when  you  have  the 
definition  section  under  "Construction,"  it  says  that  "the  transport- 
ing of  materials  and  supplies  to  or  from  the  building  or  work  by 
the  employees  of  the  construction  contractor  and  its  subcontrac- 
tors, including  independent  hauling  contractors,  and  the  manufac- 
turing or  furnishing  of  the  materials  or  supplies  or  equipment  for 
the  project." 
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So  what  is  the  language  "manufacturing  or  furnishing  of  materi- 
als and  articles  and  supplies?" 

Chairman  Murphy.  I  believe  it  implies — or  applies  to  the  con- 
tractor, whatever  the  subcontractor  may  be  manufacturing  or  sup- 
plying, not  what  he  purchases  from  someone  else. 

Ms.  ViNGE.  So  if  you  were  a  steel  factory  then,  would  that  be 
right?  If  I  owned  a  steel  factory  and  I  was  making  steel  beams  for 
the  bridge,  would  the  steel  factory  workers  be  covered? 

Chairman  Murphy.  If  you're  the  subcontractor — if  you  subcon- 
tract with  a  steel  company  and  he  becomes  a  subcontractor  on  the 
job,  then  it  would  be  covered. 

Mr.  Riley.  The  perfect  example  is  American  Bridge,  which  is  an 
erection  subsidiary  of  U.S.  Steel.  They  manufacture  steel  beams  in 
steel  mills.  They  erect  bridges  under  the  guise  of  a  construction 
company  known  as  American  Bridge.  The  American  Bridge  compa- 
ny is  a  contractor.  U.S.  Steel  is  a  supplier. 

But  the  more  appropriate  example  would  be  prefabricated  hous- 
ing. If  you  contracted  for  low-income  housing  that  is  prefabricated, 
lifted  on  to  a  foundation  built  on  site,  if  you  contracted  with  an  ex- 
isting prefabrication  manufacturer,  like  Ryan  Homes,  Modular 
Homes,  of  something,  they  can  supply  that  site  with  these  rebuilt 
units. 

And  Davis-Bacon  does  not  apply  until  the  hook  from  the  crane 
attaches  to  that  unit  and  is  lifted  from  the  truck.  At  that  point, 
Davis-Bacon  would  attach  and  cover  any  on-site  work,  including 
hooking  up  the  plumbing  and  electric. 

If,  however,  a  contractor  out  in  the  West,  where  there  may  not 
be  a  supplier  available,  sets  up  a  prefabrication  yard  to  build  such 
units  in  a  yard  that  has  no  other  purpose  except  to  prefabricate 
units  for  this  project,  a  yard  that  is  not  a  suppliers  yard,  it's  a  con- 
tractor's yard. 

And  the  contractor  fabricates  portions  of  the  contract — portions 
of  the  structure  in  that  yard,  trucks  them  or  barges  them  to  loca- 
tions they  were  going  to  finally  come  to  rest  and  puts  them  in 
place,  that's  a  contractor's  yard,  that's  not  a  supplier's  yard. 

The  committee  report  that  the  Chairman  referenced  speaks 
fairly  extensively  on  that  question  about  material  and  supplier 
versus  contractor. 

Ms.  ViNGE.  So  there  is  no  recognition  for  of  the  geographical  con- 
fines of  the  construction  that  remains? 

Chairman  Murphy.  No,  the  geography,  the  site,  does  not  deter- 
mine it.  The  contractor  and  the  subcontract  determine  it.  What 
they  are  doing — well,  no  matter  where  they  are  doing  it. 

Ms.  ViNGE.  Does  the  person  that  delivers  the  premanufactured 
fabrication — homes  or  whatever,  are  they  covered  for  the  delivery. 
You  said  when  the  crane  drops  them  down  there,  then  there  is  cov- 
erage? 

Chairman  Murphy.  No,  he  would  not  be  covered.  He  is  an  inde- 
pendent contractor.  He  is  an  independent  delivery  person.  He's  not 
the  contractor. 

Ms.  ViNGE.  Well,  you've  got  that  in  your  language  here,  "includ- 
ing independent  hauling  contractor." 
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Mr.  Riley.  As  long  as  the  contractor  worked  for  the  company 
that  manufactured  the  unit  and  delivered,  then  they're  not  cov- 
ered. They're  a  supplier. 

Ms.  ViNGE.  Well,  then  he's  not  an  independent  hauling  contrac- 
tor if  he's  an  employee  of  the  company  that  delivers  it. 

Chairman  Murphy.  If  you  employ  him  and  you  are  a  Davis- 
Bacon  contractor,  and  you  employ  that  independent  trucker,  he 
then  becomes  covered.  However,  if  you  call  and  order  the  prefab 
housing  or  the  stone,  and  the  stone  quarry  says,  "We  will  deliver  to 
X  site,"  they  then  are  their  person,  not  yours. 

Ms.  ViNGE.  Well,  then  you  have  effectively  just  put  me  out  of 
business,  because  everybody  will  be  going  to  all  the  commercial 
suppliers,  the  trucks,  to  work  directly  for  them.  And  they're  not 
going  to  work  for  me,  because  they're  not  covered  with  Davis-Bacon 
over  there.  But  if  they  work  for  me,  they're  covered. 

Chairman  Murphy.  That's  right. 

Ms.  ViNGE.  So  you  just  wiped  me  right  out  of  business. 

Chairman  Murphy.  No,  that's  the  way  you  have  been  operating, 
and  you're  still  in  business. 

Ms.  ViNGE.  But  now  you  would  be  changing  that. 

Chairman  Murphy.  No,  we're  clarifying  it.  Right  now  the  De- 
partment of  Labor  is  telling  you  that.  You  already,  in  your  testimo- 
ny, told  us 

Ms.  ViNGE.  Okay. 

Chairman  Murphy,  [continuing]  that  the  Department  of  Labor 
has  been  treating  those  contractors,  those  independent  contractors 
whom  you  hire 

Ms.  ViNGE.  Yes. 

Chairman  Murphy,  [continuing]  they  become  yours.  They're 
under  your  jurisdiction.  You  have  been  operating  that  way.  DOL 
has  told  you  that  they  are  covered. 

Ms.  ViNGE.  No,  they  haven't. 

Chairman  Murphy.  Well,  maybe  they've  delayed,  but  you've  indi- 
cated in  your  testimony  that  they 

Ms.  ViNGE.  No,  they've  taken  a  nonenforcement  position  on — 
they're  covered,  but  they  have  taken  a  nonenforcement  position, 
because  they  could  not  come  up  with  a  formula  for  compensation 
based  on  variables. 

Chairman  Murphy.  Probably  couldn't,  yeah. 

Ms.  ViNGE.  Yeah.  And 

Chairman  Murphy.  They  couldn't  give  them  a- 


Ms.  ViNGE.  So  expansion  here,  I  don't  know  administratively 
how  they  will  ever  come  up  with  that  one  either.  But,  in  effect, 
then  that — that  trucker  that  could  work  for  me  is  going  to  go  to 
work  for  that  gravel  pit.  They're  not  going  to  be  covered  by  Davis- 
Bacon.  You're  just  making  the  gravel  pits  bigger,  and  you're  run- 
ning me  out  of  business. 

Chairman  Murphy.  Well,  if  the  gravel  pit  operator  ever  bids  on 
the  job,  he's  covered.  And  he's  covered  with  his  pit  as  well. 

Ms.  Vinge.  No,  he's  not.  He's  a  supplier.  They're  exempt. 

Chairman  Murphy.  But  he  would  be  if  he  were  the  contractor. 

Mr.  Fawell.  Would  the  gentleman  yield? 

Chairman  Murphy.  Yes. 

Mr.  Fawell.  I  guess  all  the  problems 
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Ms.  ViNGE.  Thank  you. 

Mr.  Fawell.  [continuing]  of  Davis-Bacon  are  showing  themselves 
here.  It's  a  very  arcane  piece  of  legislation  as  it  is,  even  though  it's 
such  a  short — takes  a  small  part  of  the  statute. 

Yes,  I  think  that  probably  we  need  more  communication,  Mr. 
Chairman,  to  make  sure  that  we  do  understand  each  other.  What 
I — and  you  are  an  attorney  and  I  am  an  attorney,  so  we  have  dif- 
ferent views  in  construing  matters,  but 

Chairman  Murphy.  Absolutely,  that's  why  we  have  two  attor- 
neys, or  we  wouldn't  have  a  case.  It  wouldn't  go  to  court. 

Mr.  Fawell.  But  I  think  what  I  am  concerned  about  is  that 
when,  in  the  present  statute,  the  words  "employed  directly  upon 
the  site  of  the  work"  are  removed,  then  a  lot  of  people  are  extreme- 
ly nervous  about  who  is  or  is  not  covered.  We  seem  to  now  be 
saying  we're  going  to  be  going  beyond  the  site  of  the  work  in  deter- 
mining coverage  of  Davis-Bacon. 

In  addition,  I  would  refer  the  Chairman  to  page  3,  where  it  states 
now  that  "an  individual  shall,  for  purposes  of  this  subsection,  be 
considered  a  laborer  or  mechanic" — it  states  that  "an  individual 
shall,  for  purposes  of  this  subsection,  be  considered  a  laborer  or  me- 
chanic under  a  contract,  subject  to  this  subsection  if  the  person 
who  entered  into  the  contract  paid,  directly  or  through  a  subcon- 
tract, compensation  to  the  individual  for  services  performed  as  a  la- 
borer or  mechanic." 

It  seems  to  say  that  there's  quite  a  big  expansion  of  those  indi- 
viduals who,  though  they  may  look  upon  themselves  as  individual 
contractors,  if  they  receive  payment  directly  or  through  a  subcon- 
tract, that  they're  now  subject  to  Davis-Bacon  though  they  don't  do 
any  work — they  don't  have  any  work  on  the  site  whatsoever. 

Well,  it's  arcane,  but  I  would,  I  think,  perhaps  if  our  respective 
representatives  can  get  together,  too,  perhaps  we  will  understand 
each  other  on  that  point.  But  a  lot  of  people  are  deeply  nervous  on 
that  subject. 

Chairman  Murphy.  I  think  that's  why  we  hold  these  hearings,  so 
that  we  can  exchange  ideas  and  then  see  if  there  is  some  way  in 
which  we  can  further  clarify  them. 

Ms.  ViNGE.  Mr.  Chairman,  could  I  please  ask  this  be  included  in 
the  record,  my  written  statement,  is  that  possible? 

Chairman  Murphy.  Your  entire  written  statement?  Certainly. 

Ms.  ViNGE.  Thank  you. 

Chairman  Murphy.  You  mean  all  three  volumes? 

Ms.  ViNGE.  Well,  I  can — I  can  pull  them  all  out  and  put  them  in 
one  if  you  would  like. 

[The  remaining  sections  of  Diane  Vinge's  testimony  is  on  file  at 
the  subcommittee  office.] 

Chairman  Murphy.  Well,  there's  a  bureaucrat. 

Mr.  Hoekstra,  do  you  have  any  questions  of  the  witness? 

Mr.  Hoekstra.  I  really  don't  have  any  questions.  This  may  come 
as  some  comfort,  or  it  may  be  a  dismay  to  you,  but  I'm  not  a 
lawyer.  I  just  came  out  of  the  business  community. 

I  think  what  the  three  of  you  have  helped  us  to  do  today  is  to 
identify  the  kind  of  problems  associated  with  Davis-Bacon.  I  think 
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it's  a  problem  collectively  in  Washington.  It's  not  a  Labor  Depart- 
ment problem,  and  it's  not  a  Labor  Secretary  problem. 

You  have  very  ably  pointed  out  that  there  is  a  lack  of  under- 
standing in  Washington;  first  in  terms  of  implementing  legislation 
and  secondly,  from  a  congressional  standpoint  of  oversight  in  terms 
of  the  laws  that  we  pass:  how  they  affect  people  in  the  community, 
(in  the  local  community,  in  the  business  world,  and  also  in  the 
labor  environment),  and  the  impact  that  we  have  when  we  try  to 
micromanage  the  economy. 

And,  you  know,  the  basic  philosophical  question  that  I  have, 
coming  from  a  business  perspective,  is  one  I  hope  that  the  commit- 
tee considers.  It  is,  what's  the  value  added  of  the  work  process  that 
the  Federal  Government  goes  through  in  terms  of  developing  and 
administering  the  Davis-Bacon  Act? 

What  is  the  bottom-line  value,  and  how  do  we,  as  a  Nation,  bene- 
fit from  having  this  kind  of  legislation  in  place?  Who  benefits,  and 
how  do  they  benefit?  And  how  do  we,  as  a  total  society,  benefit  by 
having  this  in  place? 

So  those  are  some  of  the  kinds  of  questions  that  I  hope  to  ad- 
dress— I  think  you've  pointed  out  some  of  the  problems.  I'm  hoping 
that  somewhere  along  the  line,  somebody  will  try  to  answer  those 
questions.  I  really  appreciate  the  testimony  that  the  three  of  you 
have  provided  today. 

Dr.  Thieblot.  Could  I  add  just  one  comment  to  the  general  dis- 
cussion that  was  going  on  before? 

In  fact,  I  hope  the  members  of  the  committee  note  that  the  prob- 
lems that  Ms.  Vinge  was  having  with  the  Labor  Department  in  in- 
terpretation of  whether  or  not  her  independent  trucking  contrac- 
tors are  covered  or  not  by  the  Davis-Bacon  Act  is  under  the  current 
Act,  not  under  the  proposed  Act.  The  current  Act  already  includes 
the  site  of  the  work  limitation. 

And  despite  the  fact  that  it  already  includes  the  site  of  the  work 
limitation,  Ms.  Vinge  is  apparently  being  chased  from  pillar  to 
post,  trying  to  find  out  whether  or  not  her  independent  trucks  are 
covered  or  not. 

Now,  this  whole  area  of  who  is  covered  by  these  laws  is  la-la- 
land.  Now,  various  of  the  independent  prevailing  wage  laws  of  the 
States  go  further  than  the  Davis-Bacon  in  some  respects. 

Now,  some  of  them  cover,  for  example,  meat  packers.  Now,  some 
of  them  covered  elevator  operators  while  the  State  assembly  is  in 
session.  Now,  some  of  them  cover  truckers.  Some  of  them  cover  in- 
dependent contractors.  There  are  all  kinds  of  things  that  are  shuf- 
fled under  this  covering  of  Davis-Bacon. 

Can  we  go  back  and  ask  what  this  thing  was  said  to  be  intended 
to  do?  It  has  something  to  do  with  the  construction  industry. 

Now,  whether  or  not  prefabricated  homes  are  assembled  by 
somebody  who  owns  the  prefabricated  home  or  isn't  assembled  by 
someone  who  owns  the  prefabricated  home — let's  say  assembly  of  a 
prefabricated  home,  it's  not  a  construction  business.  It's  going  to  be 
put  in  place  on  a  construction  site?  Yeah,  okay.  Let's,  at  the  very 
least,  stick  with  the  construction  industry. 

And  legislation,  any  refinement  that  we  put  in  to  the  existing 
law,  let's  make  sure  that  we're  talking  about  construction  sites  and 
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the  construction  industry,  not  truckers.  Truckers  have  nothing  to 
do  with  Davis-Bacon. 

Mr.  Fawell.  Mr.  Chairman. 

Chairman  Murphy.  Mr.  Fawell. 

Mr.  Fawell.  Yes,  I  really  have  a  thousand  questions.  And  we 
don't  have  time,  obviously. 

But,  Dr.  Thieblot,  in  your  testimony — and  I  would  ask  everyone 
to  certainly  review  all  of  the  written  testimony  since  it  was  under- 
standably shortened  for  the  verbal  presentations.  But  when  you  ex- 
press the  question — well,  I  guess  you  did  in  your  testimony,  too — as 
to  why  do  we 

Chairman  Murphy.  Excuse  me.  I  think  Mr.  Hoekstra  had 


Mr.  Fawell.  [continuing]  have  this  protection  for  construction 
workers?  Why  not  all  of  the  other  thousand  and  one  professions 
and  businesses  which  are  out  there?  Why  don't  we  have  minimum 
wage,  which  is  what  we  have  in  Davis-Bacon,  to  protect  them? 

As  I  went  over  this  testimony — and  I  spent  quite  a  lot  of  time  on 
it — I  began  by  asking  myself  the  question.  Why  is  it  that  the  pre- 
vailing rate  usually  is  the  union  rate,  not  always? 

But  why  is  it  therefore  that  small  companies  aren't  able  to  par- 
take in  it? 

Why  is  it  that  we  have  geographic  areas  which  are  so  large  that 
they  include  within  it  communities,  for  instance,  that  have  their 
own  private  construction  people  that  are  foreclosed  of  it? 

Why  do  we  have  basically  in  Davis-Bacon  union  work  rules  that 
are  part  of  the  certification  process  and  things  of  this  sort? 

And  why  then  do  you  have — I  think  what  most  of  us  do  agree — a 
malfunctioning  taking  place? 

We're  seemingly  rushing  after  this  word  "prevailing,"  which  is 
as  vague  a  word  as  a  legislative  body  could  come  up  with  in  regard 
to  any  statute.  But  as  you  point  out,  it  isn't  something  that's  theo- 
retically mandated.  A  contractor  doesn't  necessarily  have  to  be  in 
the  general  construction  business;  it's  only  in  Federal  construction 
work  that  he's  mandated  to  hit  these  prevailing  wages.  But  it 
seems  to  me  that  we  do  have  a  serious  malfunctioning  taking 
place. 

I  think  in  your  testimony  you  came  to  the  conclusion  that  what 
we  really  need  is  to  have  the  market  economy  make  these  choices, 
that  we  should  not  try  to  have  a  special  minimum  wage  just  for  the 
people  who  happen  to  be  in  the  construction  business.  Was  that  the 
substance  of  your  testimony? 

Dr.  Thieblot.  Oh,  it  certainly  comes  very  close  to  it,  Mr.  Fawell. 
The  underlying  question  as  to  why  Davis-Bacon  is  there  is  a  bit  of 
a  mystery  lost  in  time.  The  closest  that  I  can  come  to,  oh,  looking 
at  the  original  intent  of  the  law  from  a  non-Jim  Crow  standpoint — 
that  is,  there  is  some  feeling — and  I  think  it's  justified  in  reviewing 
the  early  testimony — that  what  Davis-Bacon  was  intended  to  do 
was  to  keep  blacks  out  of  the  construction  trades  in  the  north. 

But  if  one  looks  beyond  that  and  says,  "Well,  you  know,  why  is  it 
that  we  have  a  Davis-Bacon  Act  at  all,  why  a  prevailing  wage 
law? — from  an  economic  standpoint,  excluding  that  other  aspect  of 
it — the  reason  is  that  it  was  a  lesser  requirement  at  the  time  than 
a  minimum  wage  law  was  that  the  members  of  the  Congress  who 
heard  testimony  on  this  in  1927  and  1928,  and  up  to  the  1931  hear- 
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ings,  were  listening  to  the  possiuility  of  having  a  prevaiUng  wage 
rate,  as  opposed  to  a  minimum  wage  rate,  because  they  thought  it 
would  go  down  better,  that  it  would  be  an  easier  requirement.  And, 
in  fact,  it  was  at  the  time. 

The  original  idea  was  that  you  go  out  there,  you  see  what  is 
being  paid  in  the  community,  simply  say,  "Hey,  any  new  work  has 
to  be  paid  that  same  thing.  Whatever  is  there,  whatever  you  find 
there,  that's  what  the  new  work  has  to  be  paid  in  wage  rates." 

And  conceptually,  that  makes  a  certain  amount  of  economic 
sense,  and  it's  certainly  less  of  an  imposition  on  the  contractors 
who  will  be  doing  this  work  than  somebody  from  the  outside,  the 
Federal  Government,  coming  in  and  saying,  "You  have  to  pay  the 
minimum  rate,"  15  cents  an  hour  or  whatever  it  is. 

Now,  it  just  lets  things  go  the  way  they  were.  That  concept  is  to- 
tally unadministratable.  You  can't  require  a  prevailing  rate,  be- 
cause a  prevailing  rate  in  the  overwhelming  majority  of  cases  en- 
tails some  variety.  The  three  people  who  get  paid  $1.85  and  three 
people  who  get  paid  $2.00  and  six  others  who  get  paid  $2.05,  there's 
some  variety.  Which  one  of  those  do  you  say  is  the  prevailing  rate, 
and  then  how  do  you  impose  it? 

If  you  say,  "Hey,  the  prevailing  rate  of  all  that,  there  isn't  any 
that's  100  percent,  but  40  percent  of  those  people  who  are  making 
$2.05  will  call  that  prevailing,"  no.  But  you  don't  apply  it  that  way; 
you  apply  it  as  a  minimum.  Contractors  can  pay  more,  but  they 
can't  pay  less. 

So  regardless  of  how  you  cut  it,  the  Davis-Bacon  Act  works  as  an 
engine  of  driving  prices  up,  because  at  the  very  least  it  is  taking 
some  central  measure,  some  measure  of  central  tendency,  some 
mean,  some  median,  some  mode,  some  rate  from  the  middle  of  the 
pile,  and  saying,  "Hey,  that  middle  rate  is  now  the  new  minimum 
on  the  jobs  that  are  going  to  be  done  by  the  government." 

Mr.  Fawell.  Let  me  ask  you  this.  There  will  be  those  who  will 
say  if  we  remove  Davis-Bacon,  then  there  will  be  some  detriment, 
that  for  some  reason  this  particular  profession  of  construction  will 
suffer. 

Theoretically,  these  low-wage  earners  that  years  ago  happened  to 
be  a  lot  of  black  labor  coming  out  of  the  south  will  once  again  reap- 
pear to  do  their  destruction  and  damage  in  the  construction  busi- 
ness. So  of  all  the  businesses  that  exist,  we  must  keep  this  protec- 
tion for  the  construction  industry.  How  would  you  answer  that? 

And  Ms.  Lindholm,  I  guess,  has  an  answer  to  it,  too. 

Dr.  Thieblot.  All  right.  I'll  take  my  cut  first. 

As  I  tried  to  explain,  I  think  it  was  the  first  of  the  six  points  that 
I  asked  you  to  give  special  consideration  to,  the  economic  premises 
of  Davis-Bacon,  that  a  contractor,  in  order  to  get  government  work, 
will  issue  low  wage  rates,  driving  down  the  wage  rate  structure  of 
the  community  and  be  able  to  get  people  to  do  it  because  he  is  of- 
fering more  work  is  nonsense. 

And  the  idea  that  there  are  wage  differentials  across  the  country 
that  are  so  great  that  by  offering  a  low  wage  rate  in  Ashtabula, 
people  are  going  to  leave  Albany  and  drive  1,500  miles  to  Ashtabu- 
la in  order  to  get  a  Federal  job  at  a  low  wage  rate,  does  that  make 
any  sense?  It  doesn't  make  any  sense. 

And  the  other  side  of  it 
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Mr.  Fawell.  And  yet  the- 


Dr.  Thieblot.  Mr.  Fawell,  let  me  just  finish  up. 

Now,  even  if  you  don't  believe  that,  you  don't  believe  my  analysis 
on  it,  believe  that  that  sort  of  thing  would  happen,  doesn't  it 
happen  that  way  in  private  construction?  I  mean,  aren't  all  those 
office  buildings  that  are  being  built  out  there  for  Mobil  Corpora- 
tion, for  whoever  it's  for,  those  aren't  being  built  under  Davis- 
Bacon. 

Mr.  Fawell.  And  they're  getting  along. 

Dr.  Thieblot.  They're  getting  along  just  fine.  Construction 
labor — people  that  work  in  construction  are  among  the  princes  of 
the  labor  community.  They  do  quite  well. 

Mr.  Fawell.  And  is  this  not  the  supreme  irony,  that  today  the 
moving  vans  of  construction  people  are  the  highly  priced  ones  who 
come  into  Austin  and  they  do  your  work  on  Davis-Bacon  and  dis- 
place the  local  people.  I  mean,  it's  just  exactly  the  opposite  of  what 
was  the  genesis  of  the  Davis-Bacon  Act. 

Not  only  that,  we're  going  to  expand  it  now,  because  we  think  no 
longer  does  it  apply  just  to  people  who  actually  work  on  the  site. 
Now,  we're  going  to  get  more  arcane  and  figure  out  how  we  can 
reach  out  and  suck  in  even  more  and  then  tell  employers,  "You've 
got  to  figure  out — all  those  people  who  might  be  brought  in,  you're 
going  to  have  to  figure  out  what  their  prevailing  rates  are,  too." 
Where  does  that  leave  Austin? 

Ms.  LiNDHOLM.  Where  does  it  leave  Austin? 

Mr.  Fawell.  Yes. 

Ms.  LiNDHOLM.  Worse  off 

Chairman  Murphy.  Would  the  gentleman  yield? 

The  first  point  that  the  doctor  made  does  not  go  without  some 
understanding  from  the  other  side  of  the  coin.  You  would  tell  us 
that  there  are  no  low-cost  job  seekers  in  this  country  and  there  are 
low-cost  job  seekers  in  the  world  that  could  be  transported  from 
area  to  area.  Let  me  suggest  to  you  there  are  still  low-cost  job  seek- 
ers in  this  country,  and  there  are  pockets  of  them. 

And  if  a  contractor  without  Davis-Bacon — and,  of  course,  Davis- 
Bacon  (gtands,  we  leave  the  private  building  industry  alone.  Now,  if 
you  wafit  us  to  put  Davis-Bacon  on  them,  perhaps  I'd  like  to,  but 
we  won't,  because  we  don't  want  to  touch — let  private  do  what  they 
want. 

But  we're  talking  about  taxpayer  dollars,  and  you  try  to  equate 
them  in  spending  throughout  the  country  with  some  equity,  and 
that's  where  Senator  Davis,  a  Republican  from  Pennsylvania,  from 
my  home  State,  was  the  one  who  conceived  of  the  idea. 

He  knew,  at  that  time,  there  were  pockets  of  low-cost  job  seekers 
who  would  take  a  job  anywhere  and  transport  them  anywhere. 

Now,  you're  saying  to  us,  "That  doesn't  exist  anymore." 

Well,  Doctor,  it  does.  That's  why  we  have  pickup  trucks  full  of 
agricultural  workers  going  from  Texas  to  New  York  to  Florida,  and 
we're  trying  desperately  to  cover  some  of  their  plights  and  the  way 
they're  treated,  but  that  is  a  whole  other  ballgame. 

We  would  still  have  the  U.S.  government  and  State  governments 
funding  projects,  inviting  low-cost  job  seekers  coming  in  pickup 
trucks,  because  they  could  bid  the  job  lower  than  a  local  contractor 
could  bid  it,  because  he  is  paying  already  the  local  prevailing  wage. 
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He  is  competing  in  his  local  job  market  for  these  technicians  on 
public  projects.  And  that's  why  I  couldn't  let  you  go  away  thinking 
there  was  no  reverse  side  of  the  coin.  There  is  a  reverse  side  of  the 
coin. 

What  existed  in  1931  could  exist  today,  with  government  dollars 
coming  into  fund  a  given  project  in  an  area  where  a  contractor 
from  El  Paso  could  load  up  his  Texas  truck  with  Texas  workers, 
underbid  the  local  contractor  in  Ohio,  Michigan,  Maryland,  or  Vir- 
ginia, bring  in  the  laborers,  bring  in  the  "technician,"  and  do  the 
job. 

We  would  then  have  what  was  going  on  in  the  early  1920s,  of  a 
flow  of  cheap  job-seekers  answering  the  call  of  a  contractor  who 
when  then  obviously  be  able  to  underbid  everybody  else  in  Minne- 
sota and  Chicago  and  everywhere  else. 

There  is  somewhere  a  balance  between  these  two,  "throw  out  the 
bath  water  and  the  baby,"  because  it  hasn't  worked  in  a  given  case 
in  Minnesota  or  Chicago  or  Baltimore. 

But  I  am  still  saying  there  is,  philosophically,  a  need  for  some 
equity  when  the  U.S.  government  or  any  State  government  is  pour- 
ing billions  and  billions  of  dollars  into  given  projects. 

Mr.  Fawell.  Would  the  gentleman  respond  to  that?  We  have  dif- 
ferent philosophies. 

Dr.  Thieblot.  If  I  may,  sir.  I  won't  challenge  your  adoption  of  the 
myth  of  the  continuation  of  the  Great  Depression  into  the  current 
day  or  the  possibility  that  we  might  cycle  back  into  it  if  we  elimi- 
nate this — this  great  protection  that  we  have  in  the  form  of  the 
Davis-Bacon  Act.  I  can't  challenge  that,  because,  to  me,  it  requires 
too  much  of  a  suspension  of  disbelief.  It  requires  too  much  in  the 
way  of  looking  at  things  in  a  way  that  one  would  hypothesize  they 
possibly  could  be,  rather  than  the  way  that  they  are. 

I  don't  see  busloads  of  people  in  the  construction  trades  running 
around  the  country  looking  for  wages.  I  don't  think  it  makes  sense 
that  such  people  would.  But  if  you  would  like  to  believe  that,  that's 
fine  with  me. 

Mr.  Fawell.  Well,  may  I- 


Dr.  Thieblot.  Let  me  just  continue 

Mr.  Fawell.  [continuing]  just  ask  this  question. 

Dr.  Thieblot.  [continuing]  Mr.  Fawell,  and  let  me 

Chairman  Murphy.  Those  apple  pickers  could  sure  become  car- 
penters in  a  hurry  if  that  existed,  let  me  tell  you. 

Dr.  Thieblot.  Well,  they  have  that  opportunity  in  a  lot  of  places 
right  now.  The  government  contract 

Mr.  Fawell.  Excuse  me. 

Dr.  Thieblot.  [continuing]  is  about  the  only  game  in  town. 

Mr.  Fawell.  Let  me  just  jump  in  here.  And  I  think  this  debate  is 
good;  I  truly  do.  Most  construction  today  is  still — excuse  me,  but  I 
always  want  to  get  the  Chairman's  ear,  and  then  the  gentleman 
whispers  in  his  ear  and  I  lose  it. 

Most  construction  today  is  private.  And  none  of  these  fears,  it 
seems  to  me,  is  constraining  the  construction  of  these  fabulous 
cities  and  buildings  and  bridges  and  so  forth  that  you  have  ex- 
pressed concern  about,  nor  in  all  of  the  rest  of  the  industries  of  this 
Nation,  which  is  in  a  free  enterprise  mode,  where  there  are  not 
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these  protections,  we  do  not  seem  to  have  these  kinds  of  problems, 
and  that  is  what  bothers  me. 

I  continuously  come  back  and  say,  "Well,  then,  why  do  we  have 
it?" 

In  fact,  it  seems  to  me  that  the  roaming  bands  out  there  are  the 
rich  and  the  well-to-do,  the  people  who  are  in  the  big  construction 
outfits  who  charge  big  bucks  and  foreclose  the  people  in  the  small 
rural  areas  and  in  the  inner-city  areas,  such  as  Austin  and  areas  in 
the  Chicago  land,  from  being  able  to  utilize  their  own  tradespeople. 
There  is  something  radically  wrong  with  that.  We  all  know  that 
there's  something  radically  wrong  with  Davis-Bacon.  We're  shoot- 
ing after  something  called  "prevailing"  and  we're  making  it  arcane 
and  more  arcane. 

This  lady  can't  afford  an  attorney  to  do  battle  for  now,  and  now 
we  have  got  provisions  in  that  state  where  you're  going  to  have  in- 
terested people  be  able  to  drag  you  into  court  if  you  make  one  mis- 
take. 

The  union  can  take  you.  They'll  watch  you  with  an  eagle  eye.  If 
you  make  one  mistake  in  regard  to  any  certification  of  wages  that 
weren't  right — it  may  be  that  you  thought  that  the  carpenter  clas- 
sification was  correct,  for  instance,  in  the  construction  of  a  wall. 

In  reality,  under  the  work  rules  of  the  union,  all  that  should 
have  been  done  by  the  plumber,  or  something  of  that  sort.  Bango, 
you've  made  a  mistake,  you're  in  Federal  Court  in  what  is  a  two- 
line  provision  for  enforcement.  It  becomes  a  lawyer's  heaven  and 
certainly  the  union's,  too.  It's  crazy  what  we're  doing  in  terms  of 
Davis-Bacon. 

Ms.  Lindholm,  you  haven't  had  a  chance  to  respond  to  this.  Now, 
there  you  are  in  Austin;  you're  trying  to  finance  projects;  you're 
trying  to  work  with  the  local  building  people. 

Ms.  Lindholm.  I've  been  uncharacteristically  calm  today  about 
this  topic. 

[Laughter.] 

Ms.  Lindholm.  And  I  am  generally  calmer  about  it  than  most  of 
my  colleagues  in  the  neighborhoods.  I  distributed  a  lot  of  the  litera- 
ture that  surrounded — you  know,  was  given  to  me  about  the  two 
competing  bills. 

And  I'll  tell  you  that  there  was  real  outrage  at  the  community 
level  about  the  fact  that  there  would  be  an  extension  of  the  Act 
rather  than  relief. 

I  also  really  want  to  speak  a  bit  about  the  concept  of,  you  know, 
roving  bands  and  the  damage  that  they  might  do.  Construction  is  a 
very  heavily  regulated  industry  in  more  ways  than  just  Davis- 
Bacon. 

We  have  to  satisfy  many,  many  people  in  the  product  that  we 
produce.  Lenders  have  their  own  inspecting  architects.  We  have 
our  own  inspecting  architect.  HUD  has  its  own  inspecting  archi- 
tect. The  city  sends  in  its  own  inspecting  architect.  Quality  of  con- 
struction is 

Chairman  Murphy.  And  OSHA  is  right  around  the  corner. 

Ms.  Lindholm.  That's  right,  coming  soon. 

We  do  not  have  a  problem  with  quality.  The  problem  is  access  to 
jobs  and  equity. 
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Dr.  Thieblot.  Could  I  make  one  final  plea?  And  that  is  Mr. 
Hoekstra  raised,  I  think,  a  very  valuable  point  for  us  all  to  consid- 
er. What  is  the  value  added  of  Davis-Bacon?  What  do  we  get  for 
what  it  costs  us? 

Mr.  Fawell.  Well,  I  thank  you  for 

Ms.  ViNGE.  I  would  like  to  make  one  final  comment.  And  that  is, 
Mr.  Chairman,  the  way  you  described  the  one  problem  in  Minneso- 
ta and  the  one  problem  in  Chicago  and  the  one  in  Baltimore,  I  feel 
I  need  to  respond  in  these  documents  and  in  the  work  I  have  done 
in  the  last  10  years,  I  have  been  networking  with  people  across  the 
country.  We  call  each  other  often,  attorneys,  State  agencies, 
friends,  people  I  have  met  through  this  problem,  to  find  out  if  they 
have  heard  anything  that  we  haven't  heard. 

"Did  you  get  an  answer  to  your  letter  from  4  years  ago?" 

"No.  Did  you  get  one?" 

"No." 

This  is  not  a  Minnesota-Chicago  problem,  it's  a  nationwide  prob- 
lem, bigger  than — and  the  cost  for  this  now — just  yesterday  I  tried 
to  figure  out  what  time  this  took  me.  And  I  figured  out,  over  the 
last — specifically,  the  last  4  or  5  years,  I  have  spent  at  least  4 
months  out  of  my  year  doing  this. 

I  put  a  home  computer  in,  I'm  hooked  to  a  bulletin  board,  and 
I — so,  you  know,  we  talk  about  how  much  cost  savings  there  would 
be  if  you  repealed  Davis-Bacon  or  you  passed  this  bill  and  how 
much  more  it  will  cost.  I  know  what  it  has  cost  me  individually,  as 
a  person  in  business. 

And  personally,  my  kids  wrote  a  letter  to  the  governor  saying, 
"Please  stop  my  mother  from  talking  about  labor  all  the  time." 

[Laughter.] 

Ms.  LiNDHOLM.  So  it's  a  tremendous  personal  sacrifice,  one  that 
I — personally,  I'm  so  thrilled  and  honored  to  be  here.  And  I  want 
to  thank  you  for  allowing  me  to  be  here. 

But  I  have  to  make  some  hard  decisions.  And  that  is,  do  I  contin- 
ue to  work  on  Davis-Bacon  projects,  knowing  that  I'm  going  in  the 
hole  every  day  because  I  may  be  found  in  noncompliance,  retroac- 
tively found  in  noncompliance  in  3  years,  or  do  I  stop  doing  it? 

And  I  hope  you  consider  everything  I  have  said. 

Chairman  Murphy.  We  thank  all  of  you  for  your  testimony.  Let 
me  say  we  will  urge  the  Department  of  Labor  to  expedite  the  infor- 
mation to  employers  and  I  will  personally  talk  to  Secretary  Reich. 
I  think  that  he  would  be  interested  in  that. 

He  may  not,  and  the  Department  may  not,  give  you  the  answer 
you  want  to  hear,  but  we  will  certainly  ask  them  to  give  you  an 
answer  that  appropriately  answers  your  question. 

Mr.  Fawell.  Mr.  Chairman,  I  also  would  like  to  say  this,  that  I 
would  like  to  laud  you,  because  speaking  as  a  member  of  the  mi- 
nority, it  isn't  often,  frankly,  that  we  have  a  chairman  who  will 
open  his  committee,  as  long  as  has  been  the  case  here,  allowing  the 
minority  to  bring  in  people  who  will  express  themselves  and  their 
deep  feelings  about  a  subject  matter  that  deals  with  the  very  bill 
the  gentleman  is  sponsoring.  There  aren't  many  that  will  do  that, 
and  I  appreciate  it,  speaking  on  behalf  of  the  minority,  very  much. 
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Chairman  Murphy.  We  will  do  it  again. 

Mr.  Fa  WELL.  Thank  you. 

Chairman  Murphy.  Thank  you  very  much. 

With  that,  the  hearing  is  adjourned. 

[Whereupon,  at  12:25  p.m.,  the  hearing  was  adjourned.] 

[Additional  material  submitted  for  the  record  follows:] 
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;;,.-=<r^.^^5^w7       AMERICAN  PORTLAND  CEMENT  ALLIANCE 

f  ^  «  M  hi  ''  'i  1212  NEW  YORK  AVENUE,  N.W.  •  SUITE  SOO  •  WASHINGTON,  DC.  20005 

ci'i  *J". ,tf.w-  TELEPHONE    (202)    408-9494         •  FACSIMILE    (202)   408-9392 


May  3,  1993 


The  Honorable  Austin  Murphy 
U.S.  House  of  Representatives 
Washington,  DC  20515 

Dear  Representative  Murphy: 

On  behalf  of  the  cement  inidustry,  the  American  Portland  Cement  Alliance 
(APCA),  representing  over  80  percent  of  domestic  production  capacity,  strongly 
opposes  H.R.  1231,  amending  the  Davis-Bacon  Act.  While  H.R.  1231  is  referred 
to  as  a  "reform"  bill,  it  is  merely  an  attempt  to  expand  Davis-Bacon  coverage 
which  would  increase  the  cost  of  federally  financed  constnjction.  APCA  believes 
that  it  is  time  for  true  Davis-Bacon  reform  which  would  save  the  federal 
government  hundreds  of  millions  of  dollars  annually  and  create  new  jobs. 

H  R.  1 231  would  expand  the  coverage  of  the  Davis-Bacon  Act  to  leased 
facilities,  off-site  suppliers  and  fabricators,  and  to  non-construction 
subcontractors.  In  addition,  H.R.  1231  imposes  substantial  new  burdens  on 
government  contractors,  making  the  administration  of  the  Act  even  more 
complicated,  encouraging  litigation,  and  increasing  costs. 

ft  is  time  for  reform  of  the  sixty-year  old  Davis-Bacon  Act.  At  a  time  when 
our  economy  is  suffering  and  deficit  reduction  is  a  priority,  we  should  be  looking 
for  responsible  savings,  not  irresponsible  spending.  It  is  time  to  develop  efficient 
and  accurate  methods  for  determining  local  prevailing  wage  rates  and  to  raise 
the  minimum  contract  threshold  for  coverage  to  at  least  $500,000  for  all  types  of 
construction. 

We  ask  that  you  carefully  examine  the  consequences  of  expanding  Davis- 
Bacon  coverage  as  proposed  in  H.R.  1231 ,  and  consider  instead,  the  benefits  of 
meaningful  reform. 

Sincerely, 


Cynthia  D.  Witkin 
Director  Legislative  Affairs 
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AMERICAN  SOCIETY  OF 
CIVIL  ENGINEERS 


Washington  Office 
1015  15th  Street,  N.W.,  Suite  600 
Washington,  D.C.  20005-2605 
(202)  789-2200 


April    21,    1993 


The  Honorable  Austin  J.  Murphy 

Chairman,  Subcommittee  on  Labor  Standards, 

Occupational  Safety  and  Health 
Committee  on  Education  and  Labor 
U.S.  House  of  Representatives 
Washington,  DC   20515 

Dear  Mr.  Chairman: 

On  behalf  of  the  more  than  110,000  members  of  the  American 
Society  of  Civil  Engineers  (ASCE) ,  the  country's  oldest  national 
engineering  organization,  I  am  writing  concerning  your  recently 
introduced  legislation  H.R.  1231  to  revise  the  Davis-Bacon  Act. 
Please  include  these  comments  in  the  record  of  the  Subcommittee's 
hearing  scheduled  for  May  4th. 

While  ASCE  is  encouraged  to  see  that  you  support  raising  the 
minimum  threshold  from  $2,000  to  $100,000,  we  do  not  feel  that  goes 
far  enough.   ASCE  supports  raising  the  minimum  threshold  to 
$1,000,000  per  project. 

The  Congressional  Budget  Office  has  concluded  that  raising  the 
minimum  threshold  to  $1,000,000  will  provide  estimated  federal 
savings  of  $725,000,000  in  budget  authority  and  $810,000,000  in 
outlays  over  the  FY94-FY98  period. 

The  imposition  of  the  Davis-Bacon  Act  for  all  projects  in  excess 
of  $2,000  requires  the  payment  of  wages  based  on  locales  that  may  or 
may  not  be  central  to  the  local  work  force.   Consequently,  payment  of 
wages  higher  than  the  prevailing  local  wage  scale  often  occurs,  and 
workers  are  often  paid  different  wages  for  the  same  job.   Also,  firms 
that  successfully  obtain  federally  funded  contracts  must  complete 
substantial  paperwork  verifying  compliance  with  Davis-Bacon,  further 
adding  to  the  cost  of  the  project. 


Civil  engineers  mal<e  the  difference 
Tf)ey  build  the  quality  of  life 
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The  Honorable  Austin  J.  Murphy 
Page  Two 


Raising  the  threshold  of  the  Davis-Bacon  Act  would  serve  two 
purposes.   By  reducing  the  time  consuming  compliance  burdens  for 
smaller  contracts  the  original  intent  of  the  act  would  be  re- 
established; namely,  to  promote  increased  competition  for  federal 
contracts  among  small  businesses  and  minority-owned  firms.   Secondly, 
the  significant  savings  of  taxpayers  money  would  help  to  achieve  our 
national  goals  of  deficit  reduction,  economic  recovery  and  job 
creation. 

Thank  you  for  your  consideration  of  our  views. 


Sincerely, 


tames  E.  McCarty,  P.E.,  Hon.M.ASCE 
President 
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Associated  Builders  and  Contractors  (ABC)  thanks  the  Labor  Standards 
Subcommittee  for  the  opportunity  to  submit  a  statement  regarding  H.R.  1231,  the 
Murphy/Ford  Davis-Bacon  'reform"  legislation. 

ABC  is  a  national  trade  association  representing  more  than  16,000  construction 
and  construction-related  Grms  located  in  more  than  80  chapters  throughout  the  United 
States.  Our  diverse  membership  of  contractors,  subcontractors,  material  suppliers,  and 
associated  Arms  is  bound  by  a  commitment  to  the  merit  shop  philosophy  of  awarding 
contracts  on  the  basis  of  merit,  without  regard  to  union  or  non-union  status.   Selection 
of  the  lowest  responsible  bidder  assures  the  construction  consumer  of  the  best  value  for 
their  investment.  With  more  than  70  percent  of  all  construction  performed  in  the 
United  States  being  performed  by  open  shop  contractors,  ABC  is  proud  to  be  their  voice. 

ABC  firmly  believes  that  true  reform  of  the  Davis-Bacon  Act  is  long  overdue. 
Davis-Bacon,  first  enacted  in  1931,  was  intended  to  prevent  underpaid,  itinerant  workers 
firom  taking  jobs  away  from  local  construction  workers.  It's  legislative  hlstoiy  also 
shows  that  the  Act  was  conceived  and  enacted  in  an  effort  to  discriminate  against 
minority  construction  workers.  The  Davis-Bacon  Act,  pre-dating  most  worker  protection 
measures  such  as  the  minimum  wage  and  the  right  to  bargain  collectively,  is  clearly 
outdated  and  extremely  burdensome  today.  In  fact,  a  recent  survey  conducted  by  ABC 
of  120  leading  academic  and  business  economists  throughout  the  countiy  has  revealed 
overwhelming  support  for  outright  repeal  of  the  Davis-Bacon  Act  (Attachment  #1). 
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As  the  Davis-Bacon  Act  is  presently  enforced,  it  greatly  inflates  tlie  cost  of 
government  construction  by  deterring  local  contractors  from  bidding  on  government 
work.   This  reduction  in  competition  by  itself  raises  the  cost  of  federal  construction,  let 
alone  the  increased  costs  associated  with  having  to  pay  wage  rates  higher  than  those 
actually  prevailing  in  the  local  community.   In  fact,  a  GAO  study  found  that  the  Davis- 
Bacon  Act  raises  the  cost  of  federal  construction  an  average  of  5-15%.  At  a  time  when 
cutting  the  federal  deficit  and  creating  jobs  are  the  foremost  Issues  on  the  American 
agenda,  true  reform  of  the  Davis-Bacon  Act  would  be  a  positive  first  step  toward 
achieving  these  goals. 

Reform  of  the  Act  would  not  only  provide  smaller  contractors  the  ability  to  bid 
for  federal  work,  but  would  also  mean  greater  job  opportunities  for  entry  level  workers  ~ 
women,  minorities,  youth  and  displaced  workers.  Today,  these  groups  are  still 
discriminated  against  under  the  Act.  Additional  benefits  will  result  from  simple 
paperwork  reduction.  Reducing  reporting  requirements  which  are  duplicative  and  costly 
will  help  both  the  government  and  the  contractor. 

Unfortunately,  H.R.  1231  is  anything  but  positive  reform.   It  would  dramatically 
and  needlessly  alter  the  present  system  for  enforcement  of  the  Davis-Bacon  Act  and 
would  impose  substantial  new  burdens  upon  government  contractors  -  without  achieving 
any  corresponding  benefit  to  the  government  or  to  construction  employees.   For  this 
reason,  ABC  is  adamantly  opposed  to  this  legislation. 
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Highlighted  below  are  Just  some  or  the  provisions  of  H.R.  L231  that  ABC  is 
extremely  concerned  with.  There  is  also  a  section-by-section  analysis  of  the  bill  at  the 
end  of  this  statement.   (Attachment  #2). 

The  bill's  proposal  to  raise  the  threshold  for  application  of  the  Davis-Bacon  Act 
to  $100,000  is  far  below  what  is  necessaiy  to  have  any  significant  impact  on  government 
construction.   Further,  the  proposed  $100,000  threshold  increase  only  applies  to  new 
construction,  while  the  threshold  for  alterations  is  set  at  $15,000  -  substantially  lower 
than  an  amount  necessaiy  to  have  any  significant  impact  on  the  contracting  process.   In 
addition  to  their  lack  of  benent,  these  bifurcated  thresholds  will  add  untold  confusion  to 
the  enforcement  of  the  Act  due  to  the  inherent  difTiculty  in  categorizing  different  types  of 
construction  contracts.  Additionally,  any  minor  corresponding  benefit  that  may  result 
bom  raising  the  threshold  to  $100,000  in  this  legislation  is  greatly  diminished  by  other 
sections  of  the  bill  which  require  all  contracts  to  be  aggregated  if  they  'relate  to  the 
same  or  related  work  at  the  same  site.' 

The  bill,  while  purported  to  compel  the  Department  of  Labor  (DOL)  to  issue 
more  timely  wage  surveys,  does  nothing  to  correct  the  problem  of  inflated  wage 
determinations.  H.R.  1231  mandates  that  the  Secretary  use  'the  highest  prevailing  wage' 
in  a  given  state  whenever  the  Secretaiy  fails  to  resurvey  a  local  area  for  three  years. 
This  provision  could  cause  government  contracts  in  rural  areas  to  be  performed  at  rates 
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far  in  excess  of  the  prevailing  rate,  solely  because  such  rates  happen  to  be  the  highest 
prevailing  wages  in  other  ^ographic  areas  of  a  given  state, 

H.R.  1231  would  change  the  existing  method  of  calculating  prevailing  wages  by 
requiring  the  Secretary  to  exclude  from  consideration  small  projects  involving  amounts 
less  than  the  minimum  threshold  necessaiy  for  the  Act  to  apply.  Since  the  purpose  of 
the  wage  survey  process  is  to  determine  what  wages  are  actually  "prevailing"  in  a  given 
area,  no  basis  exists  for  the  exclusion  of  smaller  projects,  as  is  proposed  in  the  bill. 

The  proposed  definition  of  "helpers"  In  H.R-  1231  would  codify  a  definition  which 
has  been  demonstrated  not  to  reflect  prevailing  practices.   Rather  than  defining  the  term 
"helper"  on  the  basis  of  prevailing  practices  in  the  area  in  which  the  helper  is  employed, 
the  proposed  bill  would  require  that  the  scope  of  the  helper's  duties  be  defined  so  that 
they  can  be  differentiated  from  the  duties  of  a  journeyman.  The  bill  also  requires  that 
the  helper  not  be  used  as  an  "informal  apprentice  or  trainee."  This  prevents  helpers 
from  learning  substantive  skills  through  task  training,  which  they  frequently  use  as 
entrance  into  the  construction  industry  and  a  lifetime  career. 

The  proposed  definition  is  unduly  restrictive  and  would  prevent  the  Secretaiy  of 
Labor  from  recognizing  prevailing  practices  involving  helpers  whose  duties  in  some  way 
overlap  with  the  duties  of  Journeymen.   In  fact,  the  former  Secretary  of  Labor  previously 
determined  that  a  definition  of  helpers  similar  to  that  proposed  in  H.R.  1231  was 
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unworkable  and  did  not  reflect  prevailing  practices.   Further,  the  U.S.  Court  of  Appeals 
for  the  D.C.  Circuit  has  upheld  the  Secretaire's  position. 

ABC  is  extremely  concerned  about  the  increased  level  of  litigation  which  would 
undoubtedly  result  from  the  passage  of  H.R.  1231.  This  bill  would  allow  any  "interested 
person'  to  bring  an  action  against  the  Secretary  of  Labor  or  other  agencies  entering  into 
contracts  alleged  to  be  in  violation  of  the  Act   "Interested  persons",  a  term  which  would 
include  labor  unions,  employees,  and  competitors  of  the  successful  bidder,  could  thus 
challenge  the  entire  set  of  understandings  upon  which  a  government  contractor  has 
relied.  The  contractor  could  be  subjected  to  open-ended  remedies  devised  by  a  federal 
court  for  violations  of  the  Act  by  the  contracting  agency,  over  which  the  contractor  has 
no  control. 

This  type  of  activity  simply  fiiels  the  level  of  litigation  in  our  country  and 
significantly  increases  the  cost  of  construction.  At  a  time  when  the  construction  industry 
is  joining  together  to  pursue  alternative  dispute  resolution  measures,  efforts  which 
encourage  and  will  facilitate  litigation  are  totally  counterproductive. 

Litigation  will  be  encouraged  by  the  new  terminology  in  the  biU  as  well  as  by  the 
extension  of  the  Act's  coverage  to  contracts  involving  certain  lease  agreements  and  off- 
site  work. 
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H.R.  1231  would  extend  coverage  or  the  Act  so  that  it  applies  to  contracts  for  the 
lease  of  government  facilities  if  construction,  alteration,  repair,  renovation, 
rehabilitation  or  reconstruction  is  required  for  fulfillment  of  the  contract.  Again,  this  is 
an  unnecessaiy  and  unwarranted  extension  of  the  provisions  of  the  Act.  The 
Comptroller  General  has  previously  determined  that  the  Act  does  not  apply  to  such 
lease  agreements  where  the  government  does  not  contract  for  the  right  to  acquire  the 
construction  facility. 

The  bill  also  eliminates  the  "site  of  work"  restriction  contained  in  the  present  law, 
which  was  recently  upheld  in  the  Building  and  Construction  Trades  v.  U.S.  Department 
of  Labor  (Midwav  Excavators)  decision.  This  would  result  in  further  extension  of  the 
Act  to  material  suppliers  and  to  manufacturers. 

One  of  the  biggest  problems  contractors  face  under  the  Davis-Bacon  Act  is  its 
burdensome  paperwork  requirements.  H.R.  1231  does  nothing  to  alleviate  the 
paperwork  burden  on  contractors  and,  in  fact,  increases  it  due  to  the  greater  likelihood 
of  litigation.  Additionally,  the  bifurcated  thresholds  may  require  contractors  to  file 
twice  as  many  payroll  reports  -  one  for  construction  and  one  for  renovation. 

H.R.  1231  would  permit  unrestricted  disclosure  of  certified  payroll  records, 
resulting  in  the  invasion  of  privacy  of  thousands  of  employees  whose  address  and  social 
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security  information  wouid  be  disciosed  to  labor  unions.   Numerous  courts  have  lield 
that  such  information  is  protected  by  the  right  of  privacy. 

Threshold  levels,  enforcement,  wage  determinations,  worlcer  classifications, 
litigation  and  paperwork  burdens  are  a  few  of  the  classic  problems  which  ABC  has 
identifled  in  its  review  of  H.R.  1231.   However,  H.R.  1231  contains  an  assortment  of 
other  efforts  to  expand  the  scope  and  coverage  of  the  Act. 

ABC  is  concerned  with  the  elimination  of  the  long  recognized  distinction  between 
independent  contractors  and  employees,  thereby  expanding  the  Act  to  cover  independent 
contractors.   This  will  especially  impact  newly  created  and  minority-owned  businesses 
which  often  enter  the  construction  industry  as  independent  contractors. 

H.R.  1231  restricts  a  contractor's  ability  to  satisfy  his  prevailing  wage  obligations 
through  payments  of  specified  fringe  benefits  in  that  such  payments  would  not  be 
permitted  to  exceed  the  fringe  benefit  component  of  the  wage  determination.  Under 
present  practice,  contractors  are  permitted  to  provide  their  employees  with  any 
combination  of  cash  and  fringe  benefits  which  meets  the  aggregate  prevailing  wage  set 
forth  in  the  determination.   Changing  this  practice  may  force  contractors  to  reduce 
benefits  that  workers  currently  receive  and  often  prefer. 
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We  are  also  concerned  that  H.R.  1231  reverses  the  Department  of  Housing  and 
Urban  Development's  ruling  that  state  prevailing  wage  laws  are  preempted  with  regard 
to  federally  flnanced  projects.   Further,  this  legislation  attempts  to  exempt  state 
prevailing  wage  laws  from  ERISA  preemption,  which  would  signiflcantly  undermine  the 
nniform  federal  regulation  of  employee  benefit  plans. 

A  provision  in  Section  5  of  the  bill,  stating  that  a  contractor's  right  to  proceed 
with  work  can  be  terminated  in  the  event  that  a  single  laborer  or  mechanic  is  found  to 
have  received  less  than  the  rate  of  wages  required  by  the  Act,  is  a  prime  example  of  the 
ni\justiried,  unnecessaiy  and  counterproductive  provisions  contained  in  H.R.  1231. 

The  overall  effect  of  H.R.  1231  would  be  to  further  inflate  the  cost  of 
construction,  deter  more  contractors  from  bidding  on  government  construction  and 
farther  preclude  women  and  minorities  from  entering  one  of  the  nation's  largest 
industries  -  when  over  the  next  decade  these  groups  will  be  entering  the  labor  market  in 
increasing  numbers. 

The  greatest  and  most  immediate  impact  will  be  felt  by  our  nation's  small 
businesses.  Local,  small  contractors  are  not  equipped  to  handle  the  paperwork 
associated  with  Davis-Bacon  projects.  Further,  thQ'  cannot  afford  to  change  their 
prevailing  rates  and  practices  to  work  on  'nsn-prevailing'  government  jobs.  As  a  result 
the  government  has  fewer  bids  to  choose  bt>m  in  addition  to  paying  higher  than 
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prevailing  wage  rates.  This  bureaucracy  associated  with  the  Davis-Bacon  Act  can  only 
grow  with  the  added  complexities  and  increased  likelihood  of  litigation  imposed  by  H.R. 
1231.  This  will  mean  even  fewer  local,  family-owned  companies  having  the  opportunity 
to  bid  for  federal  work. 

Rather  than  expanding  the  onerous  law,  Congress  should  be  looking  for  ways  to 
streamline  enforcement  of  the  Davis-Bacon  Act  to  encourage  greater  competition  and 
increased  governmental  efTiciency.   H.R.  1231  will  not  help  in  this  effort.  ABC  urges  the 
committee  to  open  up  government  construction  to  small  businesses,  encourage  fiscally 
responsible  contracting,  and  return  to  the  original  intent  of  Davis-Bacon. 

All  of  these  things  can  be  achieved  by  raising  the  minimum  threshold  well  above 
$100,000  for  all  types  of  construction,  by  codifying  efficient  methods  for  determining 
truly  prevailing  local  wage  rates  and  work  practices,  and  by  reducing,  where  possible, 
the  paperwork  burdens  on  both  employers  and  the  government. 

ABC  fully  endorses  draft  Davis-Bacon  reform  legislation  that  Representatives 
Fawell  and  Stenholm  intend  to  offer,  as  it  addresses  each  of  these  issues.  Hie 
Fawell/Stenholm  bill  would  be  a  positive  step  in  the  direction  of  alleviating  the  burdens 
the  Act  currently  imposes  on  the  government,  the  contractor,  the  taxpayer  and  the 
disadvantaged  worker. 
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Attachment  #1 


Economists  Agree:  The  Davis-Bacon  Act  Should  Be  Repealed 

A  recent  survey  conducted  by  Associated  Builders  and  Contractors  (ABC)  of  L20 
leading  academic  and  business  economists  throughout  the  country,  has  revealed 
overwhelming  support  for  the  repeal  of  the  Davis  Bacon  Act.  The  survey  asked  whether  or 
not  the  Act  is  outdated  and  has  outlived  its  usefulness  and  therefore  should  be  repealed. 
Dr.  Milton  Friedman,  Nobel  Laureate  in  economics  responded  by  saying,  'Davis-Bacon  is 
not  outdated.  It  never  made  sense.  From  the  outset  it  was  special  interest  legislation, 
designed  to  have  taxpayers  provide  a  subsidy  -  in  concealed  form  -  to  members  of 
construction  unions  and  to  union  leaders.  It  never  should  have  been  enacted  and  should 
be  repealed." 

From  the  120  surveys,  ABC  received  a  response  rate  of  18  percent.  Of  these 
responses,  95  percent  of  the  economists  were  of  the  opinion  that  the  Davis-Bacon  Act 
should  be  repealed.  From  this  representative  sample  it  could  be  expected  that  had  all  of 
the  economists  surveyed  responded,  95  percent  of  them  (plus  or  minus  5  percent)  could 
have  been  expected  to  favor  the  repeal  of  the  Davis-Bacon  Act. 

Here  are  some  of  the  other  comments  offered  by  the  economists  surveyed  regarding 
the  Davis-Bacon  Act: 

Professor  James  Tobin.  Yale   University,  winner  of  the  Nobel  Prize  in  Economics. 

"The  Davis-Bacon  Act  is  bad  policy." 

Professor  Donald  Ratajczak,  Director  of  the  Economic  Forecasting  Unit,  Georgia  State 
University. 

"Unless  compelling  reasons  of  market  distortions  can  be  cited,  government  should 
not  be  setting  prices  for  labor,  materials,  products  or  anything  that  can  be  priced 
appropriately  in  our  market  economy.  Not  only  has  this  law  outlived  its  usefulness,  it  never 
should  have  been  enacted." 

Professor  .Tames  Smith.  Professor  of  Fmance,  the  University  of  North  Carolina. 

•All  of  my  179  MBA  students  this  year  can  tell  you  why  the  U.S.  would  be  better  off 
if  Davis-Bacon  were  repealed.* 

Dr.  Bervl  Sprinkel.  Former  Chairman  of  President  Reagan's  Council  of  Economic  Advisors, 

"The  Davis  Bacon  Act  is  an  unwarranted  subsidy  which  raises  construction  costs, 
reduces  jobs  and  penalizes  the  taxpayer." 
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Attachment  #2 

Section  -  By  -  Section  Analysis  of  H.R.  1231 
H.R.  1231  expands  the  scope  and  coverage  of  the  Davis-Bacon  Act,  interalia,  as  follows: 

1.  Section  2  of  the  bill  eliminates  the  "site  of  the  worit'  restriction  contained  in  the 
present  law.  This  could  result  in  extension  of  the  Act  to  material  suppliers  and 
manufacturers.  See  Building  and  Construction  Trades  v.  U.S.  Department  of  Labor 
Olidwav  Excavators). 

2.  Section  2  of  the  bill  eliminates  the  long  recognized  distinction  between  independent 
contractors  and  employees,  expanding  the  Act  to  cover  independent  contractors. 

3.  Section  2  (b),  purports  to  raise  the  threshold  of  coverage  under  the  Act,  but  does  not 
actually  achieve  any  significant  results  due  to  the  'aggregation'  rules  set  forth  in  Section 
2  (b)(3). 

4.  Section  2  (b)(3)(2)  reverses  HUD's  ruling  that  state  prevailing  wage  laws  are 
preempted  with  regard  to  federally  financed  projects.  This  section  also  appears  to  exempt 
state  prevailing  wage  laws  from  ERISA  preemption,  which  would  undermine  the  uniform 
federal  regulation  of  employee  beneCt  plans. 

5.  Section  2  (b)(3)(B)(C)  would  encourage  litigation  over  the  aggregation  of  contract 
rules  long  after  jobs  are  completed.  Contractors  apparently  could  be  required  to  make 
back  wage  payments  even  though  the  Department  of  Labor  had  determined  that  a  project 
was  not  covered  by  the  Act. 

6.  Section  2  (b)(4)  would  extend  the  scope  of  the  Act  to  contracts  for  the  lease  of 
facilities  (the  Crown  Point  case). 

7.  Section  2  (c)  of  the  bill  permits  the  use  of  helpers  only  when  found  to  be  prevailing 
in  a  single  classification.  More  importantly,  helpers  are  defined  so  that  the  scope  of  their 
duties  must  be  'differentiated  from  the  duties  of  the  laborer  or  mechanic'  The  Department 
of  Labor  found  10  years  ago  that  such  a  definition  was  unduly  restrictive,  and  the 
Department's  broader  definition  was  upheld  by  the  Court  of  Appeals.  (Building  and 
Construction  Trades  Department  v.  Donovan. 

8.  Section  3  (b)  defines  'prevailing  wage'  in  such  a  way  that  the  Secretary  of  Labor  is 
required  to  adopt  the  highest  prevailing  wage  in  comparable  areas  of  the  state  whenever  a 
wage  survey  has  not  been  performed  for  a  three  year  period.  Such  a  requirement  needlessly 
threatens  to  distort  the  prevailing  wage  concept  by  inflating  the  amounts  paid. 
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9.  Section  3  (c)  would  restrict  contractors'  ability  to  satisfy  their  prevailing  wage 
obligations  through  payment  of  specified  fringe  benefits,  in  such  that  payments  would  not 
be  permitted  to  exceed  the  fringe  benefit  component  of  the  wage  determination.  (Under 
present  practice,  contractors  are  permitted  to  provide  their  employees  with  any  combination 
of  cash  and  fringe  benefits  which  meets  the  aggregate  prevailing  wage  set  forth  in  the 
determination). 

10.  Section  4  encourages  litigation  of  Department  of  Labor  decisions  with  regard  to 
coverage  of  the  Act  and  wage  claims.  A  cumbersome  new  administrative  procedure  is  also 
established  for  private  wage  challenges. 

11.  Section  5  of  the  Act  states  that  a  contractor's  right  to  proceed  with  work  can  be 
terminated  in  the  event  that  a  single  laborer  or  mechanic  is  found  to  have  received  less 
than  the  rate  of  wages  required  by  the  Act. 

12.  Section  2  of  the  Copeland  Act  is  amended  to  permit  any  "interested  person" 
(including  unions  and  competitors)  to  obtain  a  list  of  a  contractor's  entire  workforce,  with 
names,  addresses,  and  social  security  numbers.  (Numerous  courts  have  held  that  such 
information  is  protected  by  rights  of  privacy). 
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